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     :
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     :

Pennsylvania




     :

INITIAL DECISION

Before

DEBRA PAIST

Administrative Law Judge



On October 17, 2001, a formal complaint against The United Telephone Company of Pennsylvania (United) was filed on behalf of PA Networks Inc. (Networks) by Kevin E. Wetzel who is the chief executive officer of Networks according to the Pennsylvania Department of State's records of businesses incorporated in Pennsylvania.
  The complaint alleged that Networks is an internet service provider (ISP) which has leased a connection to the internet from United through a business telephone account number and that the connection to the internet has been slower than the 70 milliseconds delay advertised by United.  As relief, Networks requested that its account be credited for periods of excessive delay or downtime involving the internet connection.



On November 21, 2001, United filed an answer which denied the material allegations of the complaint, alleged that United's testing of Networks' connection had revealed the cause of any problems experienced by Networks to be oversubscription of Networks' facilities or failure of the internal equipment of Networks' customers, and claimed that Networks was not entitled to have its account credited.  In addition, United asserted that Networks' complaint at Docket No. C-20016327 was filed in violation of the Pennsylvania Public Utility Commission (Commission) regulations which require a corporation to be represented by an attorney at law in adversarial proceedings before the Commission.



By a notice dated January 16, 2002, the parties were informed that a hearing on Networks' complaint would be held before me in Harrisburg at 10:00 a.m. on April 11, 2002.  The notice stated:  "Except for those individuals representing themselves, the Commission's rules require that all parties have an attorney; therefore, you should have an attorney of your choice file an entry of appearance before the scheduled hearing."  In italics, the notice also warned:  "Attention:  You may lose the case if you do not come to this hearing and present facts on the issues raised."



On January 21, 2002, I sent the parties a Prehearing Order which (1) repeated that a hearing on Networks' complaint would be held in Harrisburg on April 11, 2002 at 10:00 a.m.; (2) detailed how the parties could request a change of the hearing date; (3) stressed in boldface and capital letters that any party who failed to participate in the hearing and present evidence could lose the case; (4) declared that the Commission regulations at 52 Pa. Code §§1.21-.22 require corporations, like Networks and United, to be represented in adversarial proceedings before the Commission by an attorney at law admitted to practice in Pennsylvania; (5) explained Networks' burden of proof as the complainant; and (6) emphasized that the Commission cannot award damages, attorney's fees or costs
 but can impose a civil, monetary penalty payable to the Pennsylvania State Treasury for proven violations of the Public Utility Code, a Commission order or a Commission regulation.
  



By a letter dated March 29, 2002, United alleged that Networks had an outstanding balance of $10,000.00 and was not making payments on its account.  United asserted that "Networks should be required to pay at least some portion of its monthly service charges . . . to continue receiving service."  United sent a copy of this letter to Mr. Wetzel on behalf of Networks.



On April 2, 2002, I issued an order to clarify Networks' need for legal representation and Networks' payment responsibility.  In the April 2 order, I discussed LeStat Corp. v. Pennsylvania Power and Light Co., C-00946284 (opinion and order adopted July 20, 1995, entered August 30, 1995), where the Commission (1) held that a corporation's failure to be represented by a lawyer at a scheduled hearing was tantamount to the corporation's having relinquished the opportunity to participate in the hearing, (2) opined that a non‑lawyer's representation of a corporation before the Commission "could appropriately be construed as the illegal practice of law," id. at 9, and (3) concluded that a corporation's lack of legal representation at a scheduled hearing could constitute a proper basis for dismissing a complaint filed on the corporation's behalf.  Id. at 11; accord The Spirit of the Avenger Ministries v. Commonwealth of Pennsylvania, 767 A.2d 1130 (Pa. Cmwlth. Ct. 2001); Walacavage v. Excell 2000, Inc., 331 Pa. Super. Ct. 137, 480 A.2d 281 (1984); Objection of MJG Enterprises, Inc. to the Fiscal Year July 1, 2000 through June 30, 2001 General Assessment, M-00001390 (opinion and order adopted March 14, 2002, entered March 15, 2002); Simon v. Franklin Water Co., C‑00956589 (opinion and order adopted January 25, 1996, entered January 29, 1996).



Additionally, in the April 2 order, I explained that the Commission does not permit a utility customer to withhold all utility service payments as a self-help remedy, LTV Steel Co. v. Duquesne Light Co., 61 Pa. PUC 21 (1986), but, rather, requires the customer to pay for the utility service actually received even when the customer is encountering utility service problems.  Kanarr Processing Specialties v. UGI Corp., 68 Pa. PUC 153 (1988); Scaccia v. West Penn Power Co., 55 Pa. PUC 637 (1982); Asturi v. Equitable Gas Co., 51 Pa. PUC 482 (1978).  The Commission has reasoned that permitting a customer to withhold payments as a self-help remedy "would simply augment the responsibility of other [customers] to replace the deficiency."  Asturi, 51 Pa. PUC at 484.  I observed that a failure to make payments for utility service actually received could result in a termination of service in conformity with 52 Pa. Code Chapter 55.  



At the scheduled hearing time of 10:00 a.m. on April 11, 2002, United through its legal counsel appeared before me at the designated Harrisburg hearing location.  Although Networks had not asked for a continuance of the April 11 hearing, nobody appeared at the April 11 hearing on Networks' behalf.  At or about 10:20 a.m. on April 11, I began the hearing in Networks' absence.  United's counsel moved for dismissal of Networks' complaint for lack of prosecution on the ground that, as the complainant, Networks had the burden of presenting testimony and exhibits to prove its complaint allegations by a preponderance of the evidence.  See 66 Pa. C.S. §332(a).



Pursuant to  Jefferson v. UGI Utilities, Inc., Z-00269892 (order adopted October 26, 1995, entered December 26, 1995), Networks' unexcused nonparticipation in the April 11, 2002 hearing results in a waiver of Networks' right to a hearing and a dismissal of Networks' complaint at Docket No. C-20016327 with prejudice
 for failing to prosecute the complaint.  See also LeStat Corp.
ORDER


THEREFORE, IT IS ORDERED:



1.
That the caption of the case at Docket No. C-20016327 is hereby amended to read:  PA Networks Inc. v. The United Telephone Company of Pennsylvania.



2.
That the formal complaint filed at Docket No. C-20016327 is hereby dismissed with prejudice.



3.
That, pursuant to 52 Pa. Code Chapter 55, The United Telephone Company of Pennsylvania may terminate service to PA Networks Inc. for nonpayment of service provided and billed to PA Networks Inc.

Dated:  May 15, 2002















DEBRA PAIST








Administrative Law Judge

�	In my January 21, 2002 Prehearing Order at Docket No. C-20016327, I took official notice of these records which also indicate that Networks was incorporated in Pennsylvania on February 2, 2001.  66 Pa. C.S. §332(e); 52 Pa. Code §5.408. 


�	Terminato v. Pennsylvania National Insurance Co., 538 Pa. 60, 645 A.2d 1287 (1994); Elkin v. Bell Telephone Co. of Pennsylvania, 491 Pa. 123, 420 A.2d 371 (1980); Poorbaugh v. Pennsylvania Public Utility Commission, 666 A.2d 744 (Pa. Cmwlth. Ct. 1995), allocatur denied, 544 Pa. 678, 678 A.2d 367 (1996); Info Connections, Inc. v. Pennsylvania Public Utility Commission, 157 Pa. Cmwlth. Ct. 463, 630 A.2d 498 (1993); Ostrov v. I.F.T., Inc., 402 Pa. Super. Ct. 87, 586 A.2d 409 (1991);  Goodman v. Bell Atlantic-Pennsylvania, Inc.,  C�00946116 (order entered March 24, 1995); Re Philadelphia Electric Co., 80 Pa. PUC 589 (1993); Pennsylvania Public Utility Commission v. Duquesne Light Co., 63 Pa. PUC 521 (1987); Pennsylvania Public Utility Commission v. National Fuel Gas Distribution Corp., 63 Pa. PUC 68 (1987);  Robbins v. Bell Telephone Co. of Pennsylvania, 53 Pa. PUC 1 (1979). 


�	66 Pa. C.S. §§3301 and 3315. 


�	The expression "with prejudice" means that Networks cannot file with the Commission any other complaint against United which concerns the same subject matter as the complaint at Docket No. C-20016327.
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