
PENNSYLVANIA PRIVATE 


PUBLIC UTILITY COMMISSION


Harrisburg, PA 17105-3265








Public Meeting held May 9, 2002

Commissioners Present:


Glen R. Thomas, Chairman


Robert K. Bloom, Vice Chairman


Aaron Wilson, Jr.


Terrance J. Fitzpatrick


Kim Pizzingrilli

Nancy Manes









C‑20015803

           v.

PECO Energy Company

OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration is the Initial Decision of Administrative Law Judge (ALJ) Cynthia Williams Fordham issued March 25, 2002.  Pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. §332(h), we exercised our right to review the Initial Decision.  

History of the Proceeding



On June 27, 2001, Nancy Manes (Complainant) filed a Formal Complaint with the Commission against PECO Energy Company (PECO).  In her Complaint, the Complainant alleged that PECO had trimmed trees on her property on only one side, causing the trees to lean to such an extent that they should be removed.  PECO filed an Answer to the Complaint on July 19, 2001.  In its Answer, PECO admitted that it had trimmed trees on the Complainant’s property, but denied that the trees had been damaged to such an extent that removal was required.



On November 1, 2001, an evidentiary hearing was held in Philadelphia, Pennsylvania.  At the hearing, the Complainant attempted to introduce letters from a landscaping contractor and a tree service owner relating to the condition of the trees and whether they should be removed.  The Complainant also introduced her testimony, that of her daughter and photographs of the trees.  PECO introduced testimony relating to its tariff and tree removal process.  PECO also introduced the testimony of an expert witness relating to the condition of the trees.



On December 13, 2001, the ALJ issued Order No. 2, which disallowed the Complainant’s proffered expert testimony on hearsay grounds and on the basis that Complainant’s proposed experts were not qualified to address the issue of whether the trees should be removed.  The ALJ issued her Initial Decision on March 25, 2002, and dismissed the Complaint.  As of April 4, 2002, two or more Commissioners called for review of the Initial Decision pursuant to Section 332(h) of the Code.

Discussion

At the evidentiary hearing in this matter, the Complainant attempted to introduce two documents, one from a landscaping contractor and one from a tree service company.  Each of those documents expressed an opinion regarding the condition of the trees which PECO had trimmed and whether or not removal was appropriate.  PECO objected to the documents’ admission on hearsay grounds and questioned the qualifications of the authors to address the issue of the trees’ condition and their removal.  (Tr., pp. 79-84).  

The ALJ offered the Complainant the opportunity to qualify the proposed witnesses as experts and indicated that the record would be held open to permit her to do so.  PECO noted that its expert witness had a degree in horticulture as well as a certifi​cation from the International Society of Arboriculture.  The ALJ advised the Complainant that if her witnesses possessed similar credentials, then a second evidentiary hearing would be scheduled to receive that testimony.  (Id.).

The Complainant provided information that one of her witnesses had been involved in landscaping almost all of his life.  Her other witness had run his own tree service business since 1988.  PECO’s expert witness possessed a Bachelor of Science degree in Ornamental Horticulture, was a certified arborist and a certified utility specialist.  Noting that neither of the Complainant’s proposed witnesses possessed a comparable degree or certifications, the ALJ sustained PECO’s objection to the documents authored by the Complainant’s proposed experts and declined to schedule another hearing to receive their testimony.  Based largely on PECO’s expert testimony, the ALJ found that the condition of the trees on the Complainant’s property did not require removal “at this time.”  (I.D., pp. 11-13).

We do not agree with the ALJ’s determination to exclude the testimony proffered by the Complainant based upon a comparison of the qualifications of PECO’s expert witnesses and Complainant’s proposed witnesses.  Rather, consistent with Pennsylvania law, the Commission adheres to a liberal standard of expert qualification and independently evaluates the expertise of the witness using various factors.  Specifically, we abide by the Pennsylvania Supreme Court’s standard that a person qualifies as an expert witness if, through education, occupation or practical experience, the witness has a reasonable pretension to specialized knowledge on the matter at issue.  (Ruzzi v. Butler Petroleum Co., 588 A.2d 1 (PA. 1991); Kursis v. Baldwin-Lima-Hamilton Corp., 319 A.2d 914 (Pa. 1974); Re Philadelphia Suburban Water Co., 49 Pa. P.U.C. 354 (1974)).  Indeed, it is well established that a witness may be qualified to render an expert opinion based on training and experience.  (Rutter v. Northeastern Beaver County School District, 437 A.2d 1198, 1202 (Pa. 1982) (plurality opinion)).  Moreover, a witness need not have formal education on the subject matter in order to testify.  (See, Reardon v. Meehan, 227 A.2d 667, 670 (Pa. 1967); Churbuck v. Union Railroad Company, 110 A.2d 210 (Pa. 1955)).

In Ruzzi, the Pennsylvania Supreme Court reviewed a challenge to an expert who testified regarding reduced earning capacity.  In that case, the witness’s qualifi​cations included “thirty-two years of experience placing employees in jobs, including injured employees, and in that, as part of his work, he regularly reviewed studies on employment trends, including trends in job placement for injured persons.”  (588 A.2d, p. 5).  The Ruzzi Court noted that the case of Erschen v. Pa. Independent Oil Co., 393 A.2d 924 (1978), properly summarized the law of expert witnesses as follows:  

An expert witness has been defined as a person who possesses knowledge not within the ordinary reach and who, because of this knowledge is specially qualified to speak upon a particu​lar subject.  …  It is not necessary that the witness possess all the knowledge in his special field of activity….  However, the witness must have a reasonable pretension to specialized knowledge on the subject under investigation.

(588 A.2d, p. 5 (quoting Erschen at 393 A.2d 924, 926, citations omitted)).

In Rutter, supra, the Pennsylvania Supreme Court permitted testimony of a former high school football coach related to safety standards and rules for high school football practices.  The Supreme Court overruled the lower court’s exclusion of that testimony stating:  

The Pennsylvania standard of qualification for an expert is a liberal one.  ‘If a witness has any reasonable pretension to specialized knowledge on the subject under investigation, he may testify, and the weight to be given to his evidence is for the jury.’  Kuisis v. Baldwin-Lima Hamilton Corp., 457 Pa. 321, 338, 319 A.2d 914, 924 (1974).  Coach Cipriani is a former football coach who has knowledge of the W.P.I.A.L. rules and the customary safety practices and procedures appropriate to high school football.  As a former coach, Cipriani has specialized knowledge of the subject matter in question.

(437 A.2d, p. 1201).



The liberal standard for the admission of expert testimony also provides that an expert may be qualified on the basis of experience alone, without a showing of academic credentials or certifications.  In Reardon, supra, the Pennsylvania Supreme Court permitted expert testimony relating to fiber carpets based upon the fact that the witness had “twenty-five years’ experience in all aspects of the carpet business, had installed hundreds of fiber rugs similar to the rug in question, was familiar with the contents of such rugs and their reaction to wear and use…”  (227 A.2d, p. 670).  Similarly, Churbuck permitted expert testimony relating to the proper use of a pick by a witness who had forty-five or fifty years of experience in the construction business and who had used picks himself and supervised their use by others.

In addition to the foregoing, this Commission has held that we will take a liberal approach to the receipt of expert testimony in proceedings before us.  In Philadelphia Suburban, supra, we stated that:  

In the context of administrative hearings, and especially where hearings are conducted by examiners rather than by the Commissioners themselves, the better practice is to admit the disputed testimony so as to permit the full Commission to assess its significance.  

(49 Pa. P.U.C., p. 357).



Consistent with the foregoing authority, the Complainant should have been permitted to offer the testimony of her proposed expert witnesses.  The proffer of  qualifications for the Complainant’s proposed witnesses is that one has spent a “lifetime” in landscaping and the other has operated a tree service since 1988.  These qualifications provide an adequate basis for finding that each of these witnesses has “a reasonable pretension to specialized knowledge on the subject” of whether the trees on Com​plainant’s property are in such a state as to require removal.  (Ruzzi).  The mere fact that Complainant’s proposed witnesses did not possess degrees or certifications similar to those of PECO’s witness is not dispositive of their qualifications.  (Rutter, Reardon and Churbuck).  

For the foregoing reasons, we will remand this matter to the Office of Administrative Law Judge for additional hearings consistent with this Opinion and Order, THEREFORE,



IT IS ORDERED:

1.
That the Initial Decision of Administrative Law Judge Fordham issued on March 25, 2002 be, and hereby is, reversed on the issue of the Complainant’s proposed expert testimony and vacated in all other respects.

2.
That this matter is remanded to the Office of Administrative Law Judge for additional hearings culminating in the issuance of an Initial Decision Upon Remand, consistent with this Opinion and Order.






BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  May 9, 2002

ORDER ENTERED:  June 14, 2002
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