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PECO Energy Company (Gas)


:

INITIAL DECISION

Before

KY VAN NGUYEN

Administrative Law Judge

HISTORY OF THE PROCEEDINGS



On November 5, 2001, Robert W. Smith (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  The Complainant essentially alleged that the Respondent had overbilled him.  He asked the Commission to look into this billing practice of, and impose a fine on, the Respondent.



On January 9, 2002, the Respondent filed an answer to the complaint.  It alleged that it had repeatedly had problems with access to the Complainant’s meter because it is located inside the home, which resulted in estimated billing; and that the Complainant’s bills for the period between May to September 2000 were $58.74, and not $1,126.27.



On April 9, 2002, at 10:00 a.m., a hearing was held on the complaint.  The Complainant did not appear; the Respondent was represented by Shari C. Gribbin, Esquire.



I delayed the hearing until 10:20 to allow for a possible late arrival by the Complainant.  Still, he did not appear.  Therefore, I conducted the hearing without him.

FINDINGS OF FACT



1.
The Complainant is a residential customer of the Respondent’s and takes service at 111 Copeland Road, Upper Darby, Pennsylvania (N.T. 4).



2.
Because the Complainant’s gas meter is located inside the house, the Respondent had to render monthly estimated bills.  Whenever it obtained access to the meter, it rendered bills based on actual meter readings (N.T. 4, 5).



3.
The Complainant was billed $2,559.83 for the period between May 2000 and April 2001 (N.T. 6-8).



4.
The Respondent asked that the Complainant pay monthly the current bill and $15 on the arrearage (N.T. 8).

DISCUSSION



Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a billing dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence that (1) the disputed bills are abnormally high when compared to prior usage patterns, and that (2) his pattern of usage has not changed.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  If the utility fails to rebut this evidence, the Complainant would prevail.



Also the Commission has stated that although the meter test results are important, but standing alone, they may be insufficient rebuttal testimony.  However, if in addition to the meter test results, the utility places into the record testimony to rebut the Complainant’s prima facie case, the burden of going forward shifts to the Complainant to prove that the meter in question is defective.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).



The Complainant did not appear to carry out his burden of proof. 



When a complainant does not appear, the only function remaining to this forum is that of announcing the facts, dismissing the case, and directing the complainant to make payments.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and the subject matter of this complaint.

ORDER



THEREFORE



IT IS ORDERED:



1.
That the complaint of Robert W. Smith against PECO Energy Company at Docket No. C-20016505 is dismissed with prejudice.



2.
That the Complainant shall pay his monthly bill and $15 on the arrearage until the arrearage is paid in full.

Date:  ​​​​_____________________

______________________________________







KY VAN NGUYEN







Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.”





1
4

