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History of the Proceedings



On October 17, 2001, Bernardine Walker filed a complaint against UGI Utilities, Inc..  The complaint is an appeal from a decision of the Bureau of Consumer Services (BCS) in an informal complaint at BCS Docket No. 0981056.  In her complaint, Ms. Walker alleged that she was unable to pay the amount required by BCS.



The complaint was served upon UGI and UGI filed an answer to it. UGI admitted or denied the various allegations in the complaint.  UGI attached to its answer a copy of BCS’ Decision Data for the informal complaint.  



UGI requested issuance of an interim payment order requiring Ms. Walker to comply with the BCS order pending the outcome of this case.  I issued such an order on February 1, 2002.



This case was assigned to me on January 31, 2002.  Pursuant to a notice sent on that day, a telephonic hearing was held on March 26, 2002.  At that hearing, Ms. Walker appeared and represented herself.  UGI was represented by Counsel.  Five exhibits were admitted into evidence.



At the hearing, Ms. Walker claimed to have made one or more payments at a local store that were not shown on UGI's list of payments received (Ex. R-5).   After the hearing, UGI's counsel confirmed by letter, a copy of which was sent to Ms. Walker, that the store in question is an authorized payment agent for UGI.  In the same letter, UGI's counsel asked Ms. Walker to send to him copies of any receipts for uncredited payments that she had.  UGI's counsel stated that he would investigate any uncredited payments, and report promptly to Ms. Walker and to me.  UGI's counsel, by letter dated April 26, 2002, reported that he had not heard from Ms. Walker, that UGI received a payment of $100 on April 1, and that Ms. Walker's balance as of April 26 was $3,087.78.  According to this letter, a copy was sent to Ms. Walker.  Since the hearing, I have received no communication from Ms. Walker.


Findings of Fact


1.
Bernardine Walker lives at 1843 Whitehall Street, Harrisburg, Pennsylvania. She has lived there since November of 2000.   She is a customer of UGI for gas service.  She is a residential heating customer.  She lives with two adult children and a grandson.  The home is half of a duplex.  It has three stories and five bedrooms.  It is an older house.   It has been not been weatherized.  Ms. Walker had been buying another house, but lost it to foreclosure when she was injured and could not work.  She then moved into her current residence.



2.
Ms. Walker's son receives SSI of $572.   Ms. Walker takes $272 of that to help with expenses.  Ms. Walker applied for SSI for herself six months ago.  If she does not receive SSI, she will have to try to go back to work.  



3.
Ms. Walker has polymyositis, a muscle disease.  She has been under a doctor's care for the past 15 years.  Ms. Walker last worked two years ago.  She stopped working because she had a torn ligament.  The injury took longer to heal because of the polymyositis.  The injury has healed, but the polymyositis has flared up.  She was working in a warehouse; the work required her to stand for long periods.  She can no longer do that type of work.



4.
According to Ms. Walker, her monthly income and expenses are as follows:


Income



Expenses

Public assistance
$205

Rent



$475


Son's SSI

  572

Electric


  100


Total


$777

Gas



  242







Total


            $817



5.
Ms. Walker 's rent is $550 per month.  Her landlord is accepting $475 per month until her application for SSI is decided.  She owes about $1,500 for back rent.  She also owes her landlord an amount for her water bill.



6.
Ms. Walker owes about $438 on her electric bill.  She has a payment arrangement of her budget bill plus $65 against the debt.



7.
Ms. Walker has no phone or cable TV.  She has no trash or sewer bill.  Ms. Walker's medical bills are paid by medical assistance.



8.
Ms. Walker attended college for a short time.  She took out school loans that she has not repaid.



9.
Ms. Walker's daughter just started a part-time job with Subway.  Ms. Walker did not know how much she would earn because she just started.  Ms. Walker's daughter has sought child support from her child's father but has not been successful in receiving it.   Ms. Walker has other adult children who help her by buying groceries for her.



10.
Ms. Walker's account at her present address was established in November 2000.  Before that, she was a UGI customer at 2157 Penn Street in Harrisburg.  Service at that address was established in May 1999.  At that address, Ms. Walker appears to have been fairly consistent in making payments until July 2000.  No payments were made from July 2000 through November 2000 when Ms. Walker moved to her present address.  Then Ms. Walker's past due balance was $445.23.  



11.
Ms. Walker was enrolled in UGI's customer assistance program (LISHP) in November 2000.  She was removed from the program in February 2001 for missing a payment.  Ms. Walker's LISHP payment was $46 per month. 



12.
UGI has provided energy assistance information to Ms. Walker.  She has received energy grants, including CRISIS, LIHEAP and UGI's own Operation Share grants.  UGI has made payment arrangements on this account.  Ms. Walker did not keep those arrangements.



13.
This case is an appeal from an informal complaint with BCS.  On September 18, 2001, BCS decided the case and directed Ms. Walker to pay $415 by October 10, 2001 and then to pay her budget bill (which was then $351) plus $15 against her debt to UGI, starting in November 2001.  (Ex. R-1). 



14.
After this formal complaint was filed, on February 1, 2002, I issued an interim payment order directing Ms. Walker to pay her budget bill ($351) plus $15 against her debt.  





15.
Since the BCS decision, Ms. Walker has made payments, but not enough to comply with either the BCS decision or my interim payment order.  The amount by which Ms. Walker's payments fell short of the payments required by the BCS order is $1,171.00.  During the time between the BCS decision and the hearing, the average bill diminished from $351 to $242.  On the date of the hearing, Ms. Walker's outstanding account balance was $2,902.63.  



16.
Since she began to receive service at her present address, Ms. Walker has made payments totaling $909 (including the April 1, 2002 payment).  During the same period, she received energy grants totaling $1,679.00.  



17.
UGI would like Ms. Walker to make a lump sum payment of $1,339.00, and then to pay her average bill plus $15 against the remainder of the debt.  In calculating this shortfall amount, UGI took into consideration the declining average bill, and two of the three energy grants received in December, but did not include a LIHEAP grant of $168 that was received in December.    When the LIHEAP grant is considered, the shortfall amount is $1,171.00.



18.
Ms. Walker claimed that she makes some of her payments at "Wagner's Five and Dime" in Harrisburg.  She claimed to have made payments which did not appear on UGI's list of payments received, Exhibit R-5.  At the hearing, UGI's witness was unaware of whether the store named by Ms. Walker was an authorized payment agent for UGI.  Ms. Walker claimed to have receipts for such payments, but offered none into evidence. 



19.
After the hearing, UGI's counsel confirmed by letter that was sent to Ms. Walker and to me that John H. Wagner Stores, Inc. is an authorized payment agent for UGI.  In the same letter, UGI's counsel asked Ms. Walker to send to him copies of any receipts for uncredited payments that she had.  UGI's counsel stated that he would investigate any uncredited payments, and report promptly to Ms. Walker and to me.  UGI's counsel, by letter dated April 26, 2002, reported that he had not heard from Ms. Walker, that UGI received a payment of $100 on April 1, and that Ms. Walker's balance as of April 26 was $3,087.78.  Since the hearing, I have received no communication from Ms. Walker.     


Discussion


Because Ms. Walker is the complainant here, she bears the burden of proof.  66 Pa. C.S. §332(a).  In Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950), the Pennsylvania Supreme Court stated that the term "burden of proof" means a duty to establish a fact by a preponderance of the evidence.  The term "preponderance of the evidence" means that one party has presented evidence that is more convincing, by even the smallest degree, than the evidence presented by the other party.  To establish a sufficient case against a utility and satisfy the burden of proof, one must show that the utility is responsible or accountable for the problem described in the complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976). 



Ms. Walker has claimed that she cannot comply with the decision of BCS by paying her budget bills plus $15.00 against her debt.  Ms. Walker's alleged inability to pay her bill is not a violation by UGI of the Public Utility Code or of any order or regulation of the Commission; nevertheless, present Commission policy requires the setting of payment arrangements in cases such as this.  See e.g., Agentis v. UGI Utilities, Inc., Docket No. C-00935074 (Order entered October 20, 1994).  Additionally, because UGI is willing to accept a payment arrangement, the nature of that payment arrangement must be determined.



In Agentis v. UGI Utilities, Inc., Docket No. C-00935074 (Order entered October 20, 1994), the Commission opined that it may order a utility to accept payments of less than current bills from "low income customers who have temporary inability to pay or are fraught with medical problems," as well as from a non-low income household that "has very large medical expenses that effectively impoverish it."  Agentis, slip op. at 7.  On this record, I cannot conclude that Ms. Walker's "inability to pay" is temporary.  While she appears to be "fraught with medical problems," she is impoverished not because of very large medical expenses, but she is living in a house whose energy needs are large in relation to her income.



I also conclude that Ms. Walker does not meet the more specific traditional criteria set forth in Baum v. Duquesne Light Co., 56 Pa. P.U.C. 742 (1983).  There, the Commission interpreted Mill v. Pa. Public Utility Com., 67 Pa. Commonwealth Ct. 597, 447 A.2d 1100 (1982) as authorizing it to permit only temporary deferral of a customer's utility bill.  The Commission stated: 



Clearly, however, the customer would not be relieved of his pecuniary obligation, based upon effective tariffs, for services so received.  Any determination resulting from an exercise of the authority noted herein, would merely have the effect of deferring payment, not reducing or otherwise mitigating the cost of services of these services so received.  

Baum, 56 Pa. P.U.C. at 749.  In Baum, the Commission held that it could permit a customer to temporarily pay less than her bill for current service if the record established that the customer had a good payment history, but, due to extenuating circumstances, would be unable to maintain such a payment history, and that a definite and certain positive change in the customer's financial circumstances would occur on a date certain or within the reasonably foreseeable future.  Baum, 56 Pa. P.U.C. at 748.  Ms. Walker does not meet the Baum criteria because her payment history is less than good, and because there is no evidence that her financial circumstances are likely to change for the better in the reasonably foreseeable future.  Her eventual receipt of SSI is too speculative to consider as a likely change in her financial circumstances.  Even her daughter's income from a part time job with Subway is unlikely to make much difference to the household's overall financial picture. 



On the other hand, it is clear that Ms. Walker is doing the best she can under the circumstances.  Her expenses exceed her income, even if her son's entire SSI payment is taken into account.  Those expenses include no amount for food as her family buys her groceries.  She has no telephone or cable TV.  She has applied for and received energy grants to diminish the amount she herself must pay.   It is evident that Ms. Walker is subsisting only through the assistance of family members.  



Ms. Walker's situation appears to have been caused primarily by the energy inefficiency of her present home.  According to Ms. Walker, before she was injured and forced to quit work, she was buying a home.  She lost that home through foreclosure, and moved to her present residence in November 2000.  Although UGI's witness testified that Ms. Walker had experienced payment problems since 1999, when I asked the witness to tell me how many payments that Ms. Walker missed at her prior address, the answer was that she made no payments between July 2000 and November 2000 when Ms. Walker moved to her current address. Considering that Ms. Walker's balance at the time of the move was $445.23 (Ex. R-5), I infer that Ms. Walker had paid most of her gas bills until she had to quit work.  The facts that Ms. Walker now owes UGI $3,087.78, and that her average bill at her present location has ranged between $351 and $242 show that most of her problem arises from her medical problems coupled with the energy inefficiency of her current home.   



The gap between Ms. Walker's income and her expenses could be narrowed significantly by the weatherization of her home.  Because Ms. Walker rents her home, her landlord must be consulted regarding weatherization.  Only if the landlord cooperates can UGI provide Ms. Walker with weatherization assistance.  Accordingly, I will direct UGI to contact Ms. Walker and her landlord regarding weatherization of the home.



While I am sympathetic to Ms. Walker's plight, I cannot permit her to pay less than her current bills for service, even though it is obvious that she is unable to pay the full amount of the bills.  The Commission precedents on below-current-bills payment plans do not support such a plan in Ms. Walker's case.  Since the BCS decision on September 18, 2001, Ms. Walker should have paid $2,109 prior to the hearing.  She paid only $938, including all energy grants received on her behalf during the same period.  Thus, she paid only 44.5% of what was due.   In Blumish v. National Fuel Gas Distribution Corporation, Z-00354941 (entered September 25, 1998), the Commission ruled that a customer who had paid only 42% of the amount due did not thereby establish a good payment record so as to support a below-current-bills payment plan.



Moreover, because Ms. Walker has not established that her circumstances have changed since the BCS decision, I must simply uphold that decision, notwithstanding 52 Pa. Code §56.173.  The Commission has ruled that the BCS payment determination should not be changed absent a sufficient evidentiary record for doing so.  Modifications to the BCS determination are to be explained noting changes of circumstances.  See:  Harper v. Equitable Gas Co., Z-00285460 (entered May 10, 1996); Heard v. Equitable Gas Co., C-00957262 (entered June 21, 1996).

Another issue is whether I should require a lump sum payment.  In Claypool v.  T.W. Phillips Gas & Oil Co., Docket No.  Z-00248730 (Order entered December 22, 1995), the Commission directed that in cases where the customer has failed to keep a BCS payment arrangement pending the outcome of the customer’s appeal, the customer should be directed to make a “catch up” payment consisting of the amount by which the customer’s payments have fallen short of the BCS ordered payment arrangement.   

UGI calculated a lump sum due of $1,339.  In reaching this amount, UGI did not consider a LIHEAP payment of $168 that it received on Ms. Walker's behalf on December 13, 2001.   UGI asked for a lump sum payment of $1,339.  However, application of received energy grants can be used in reducing a lump sum payment owed to a utility. See: Murray v. Duquesne Light., Co., C-00968301 (entered March 30, 1998).  Applying the $168 LIHEAP grant to the lump sum requested by UGI leaves a lump sum due of $1,171.  I shall impose a requirement that Ms. Walker pay a lump sum in that amount.  Again, I do so notwithstanding the fact that Ms. Walker likely does not have the ability to make this payment.

 In a case such as this, I would ordinarily request UGI to consider enrolling or reinstating the customer in its customer assistance program, or CAP.  See:  McCorkle v. Equitable Gas Co., C-00970880, C-00971034 (entered June 16, 1998); Rucker v. Peoples Natural Gas Co., Z-00109414 (entered November 16, 1993).  I will not do that here for one reason.  In February 2001, Ms. Walker was dropped from UGI's customer assistance plan, LISHP, for missing a payment.  The terms of that program, as I understand them, preclude a customer from reapplying for a two year period after the customer is dropped for missing a payment.  Ms. Walker should reapply for LISHP as soon as she is eligible.  LISHP is her best hope for a payment plan that is commensurate with her income.



Finally, Ms. Walker may want to discuss with her doctor medical certification pursuant to 52 Pa. Code §§56.111-56.118.  While a medical certification does not relieve one of the obligation to pay for service, a medical certification might help Ms. Walker retain service until she either receives SSI or can gain reentry into LISHP.


Conclusions of Law


1.
The Commission has jurisdiction over the subject matter of, and the parties to, this proceeding.



2.
The Complainant, Bernardine Walker, in seeking affirmative relief from the Commission, is the party with the burden of proof.



3.
The inability of Ms. Walker to pay her gas bills is not a violation by UGI Utilities, Inc. of the Public Utility Code or the Commission's orders and regulations; nevertheless, present Commission policy requires the setting of payment arrangements in cases such as this.  See e.g., Agentis v. UGI Utilities, Inc., Docket No. C-00935074 (Order entered October 20, 1994).  Additionally, because UGI is willing to accept a payment arrangement, a payment arrangement may be ordered.



4.
A payment plan requiring the payment a lump sum of $1,171.00, and then payment of budget bills plus $15 against Ms. Walker’s debt to UGI is required by Commission precedent under the circumstances of this case.    


Order


THEREFORE, IT IS ORDERED:



1.
That the complaint of Bernardine Walker v. UGI Utilities, Inc. at Docket No. C-20016319 is dismissed.



2.
That within two weeks after the date when the Commission's Final Order is entered, Bernardine Walker shall pay $1,171.00 to UGI; thereafter, she shall pay budget bills for current service, as they become due, and an additional $15.00 per month toward the accumulated debt (approximately $3,087.78 as of the April 26, 2002, and any additional debt accumulated since that date), and continue to make such payments monthly until the total debt has been fully liquidated.  



3.
That if Ms. Walker complies with this payment plan, UGI shall not terminate gas service except for valid safety or emergency reasons.



4.
That if Ms. Walker complies with this payment plan, UGI shall waive late payment charges.



5.
That if Ms. Walker fails to comply with this payment plan, UGI may terminate gas service to her upon compliance with the applicable notice provisions of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the Commission's regulations, 52 Pa. Code §§56.1, et seq..  Such termination of service shall not be precluded by 52 Pa. Code §56.92 solely because Ms. Walker has filed either an informal or formal complaint with this Commission which raises the same matters presented in this complaint or addresses the terms of the payment arrangement specified herein.



6.
UGI shall contact Ms. Walker and her landlord regarding weatherization assistance pursuant to 52 Pa. Code Chapter 58.

Date:                                                     


                                                 








MICHAEL C. SCHNIERLE









Administrative Law Judge






