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This Initial Decision dismisses the complaint of Abraham A. Constantino, Jr., M.D. (Dr. Constantino) against The Peoples Natural Gas Company, d/b/a Dominion Peoples (Peoples), at Docket No. C-00015602, for the failure to satisfy the burden of proof.

History of the Proceeding



Dr. Constantino filed his complaint against Peoples, alleging a billing dispute, on June 14, 2001.  Peoples filed its answer on July 17, 2001.  Thereafter, this matter underwent mediation review and a report was filed.  I issued a Prehearing Order on August 23, 2001.  The telephonic hearings were held on October 30 and December 20, 2001.



Dr. Constantino appeared at the hearings, not represented by an attorney, testified in support of his complaint, and submitted three exhibits.  Peoples, represented by counsel, presented two witnesses and submitted three exhibits.  The record, consisting of the 52-page transcript and the six exhibits, was closed by my Order issued March 1, 2002.

Findings of Fact



1.
Abraham A. Constantino, Jr., M.D., is the Complainant in this proceeding.  Dr. Constantino’s address is 6 Carmel Ct., Pittsburgh, PA (Tr. 12).



2.
The Peoples Natural Gas Company, d/b/a Dominion Peoples is the Respondent in this proceeding.



3.
The address of Dr. Constantino’s property which is the subject of this billing dispute is 4338 Northern Pike (Northern Pike property), which is an office commercial property (Tr. 12).



4.
According to Dr. Constantino, he received two bills from Peoples for the same service to the Northern Pike property, each with a different account number on it (Tr. 13; Comp. Exs. 1-3).



5.
On November 28, 2000, Peoples initiated service to Dr. Constantino at the Northern Pike property.  The service was given account number 5500004717472.  The service was disconnected on May 30, 2001, at the request of Dr. Constantino (Tr. 20-21, 42).



6.
Between November 28, 2000, and May 30, 2001, no payments were made for the gas service furnished to the Northern Pike property, at account number 5500004717472 (Tr. 20-21; Peoples Ex. B).



7.
On June 21, 2001, Peoples received a payment in the amount of $559.16 for the service that had been furnished to Dr. Constantino’s Northern Pike property.  At that time, the balance on the account was $555.42, leaving Dr. Constantino with a $3.74 credit on this account (Tr. 42; Peoples Ex. B).



8.
At the time service was initiated on November 28, 2000, there was a $45.45 connection charge assessed against account number 5500004717472 for Dr. Constantino’s Northern Pike property (Tr. 21; Peoples Ex. C).



9.
As no payment had been received from Dr. Constantino for the connection charge, the $45.45 was removed from (i.e., his account was credited with the amount of this charge) his account number 5500004717472 for gas service to the Northern Pike property and the connection charge was assigned account number 5500006222998 (Tr. 23, 41; Peoples Exs. B-C; Comp. Ex. 2).



10.
In April of 2001, Peoples informed Dr. Constantino that the connection charge was being turned over to a collection agency and that this charge had been assigned a new account number (Tr. 22-23; Comp. Ex. 1).



11.
Dr. Constantino paid the $45.45 connection charge and the account was never turned over to a collection agency (Tr. 23; Peoples Ex. C).



12.
Prior to establishing service for Dr. Constantino at the Northern Pike property in November of 2000, Peoples had provided service to him at that property under account number 5461702456076 (Tr. 27-28; Peoples Ex. A).



13.
Peoples terminated its service to Dr. Constantino at the Northern Pike property on May 17, 2000, for non-payment.  At that time, there had been no payments made for that service since November of 1999, and the amount of the unpaid balance was $290.29, which was transferred to another of Dr. Constantino’s gas service accounts with Peoples (Tr. 28, 40; Peoples Ex. A).

Discussion
Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In alleging that he was billed for the same service under two different account numbers, and requesting a refund, it is clear that Dr. Constantino is the party seeking affirmative relief from the Commission, and, therefore, has the burden of proof.  This means that he has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to ensure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).



It is clear that Dr. Constantino believes that he has been billed for the same service under two separate account numbers.  However, the evidence in this case does not support his position.



As summarized in the preceding Findings of Fact, for a period of time before May 17, 2000, Dr. Constantino was receiving gas service from Peoples for his Northern Pike property.  On May 17, 2001, the gas service to that property was shut off
.  In November of 2000, at the request of Dr. Constantino, Peoples turned his gas service at the Northern Pike property back on.  In turning his gas service back on, Peoples assessed a connection charge of $45.45, and, initially, included that amount as part of the balance due on his regular monthly bills for the gas service to the Northern Pike property, and all amounts were included in the balance on account number 5500004717472.  As no payment, whatsoever, had been received from Dr. Constantino on account number 5500004717472, Peoples removed the amount of the connection charge ($45.45) from Dr. Constantino’s gas service account, and gave that $45.45 charge account number 5500006222998.  After the amount of the connection charge had been removed from the gas service account for the Northern Pike property, Dr. Constantino made separate payments for both the connection charge and the gas service only for his Northern Pike property.  The amount he paid for the gas service to his Northern Pike property did not include the $45.45 connection charge.



In my opinion, the record in this case establishes that Dr. Constantino has failed to satisfy the burden of proof.  Accordingly, his complaint should be dismissed.

Conclusions of Law


1.
The parties to and subject matter of this billing dispute complaint proceeding are properly before the Commission.



2.
Dr. Constantino, as the party seeking affirmative relief, has the burden of proving that he was billed twice for the same service under two different account numbers.



3.
Dr. Constantino failed to satisfy the burden of proof.



4.
Dr. Constantino’s complaint against Peoples should be dismissed.

ORDER


In consideration of the foregoing, IT IS ORDERED THAT:  The complaint of Abraham A. Constantino, Jr., M.D., against The Peoples Natural Gas Company, d/b/a Dominion Peoples, at Docket No. C-00015602, is dismissed for the failure to satisfy the burden of proof.

[image: image1.png]bert P. Meehan
Administrative Law Judge




Dated:  May 22, 2002

� 	The particular reason why the service was turned off (whether for non-payment or at the customer’s request) is not relevant to the decision of this case.
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