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History of the Proceeding

On November 29, 2001, Eric Petersen (complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against AT&T Communications of Pennsylvania, Inc. (respondent), Docket Number C-20016558.  The Complaint alleged that on September 27, 2001, complainant used a credit card telephone located at the Pittsburgh International Airport and “was charged $8.57 for one information call and $8.76 and $7.77 for two calls to SFO, neither of which were more than 2 minutes.”  Additionally, complainant averred that there is no other alternative to the use of the telephones he used at the Airport.

On January 28, 2002, respondent filed and served an Answer (Answer) and a Motion To Dismiss (Motion).  Respondent’s Answer denied the portions of the Complaint in which respondent’s charges were characterized as “outrageous” and as “monopoly rates”, and denied that the Commission had jurisdiction over the “interstate rates” complained about.  Respondent’s Motion averred a lack of Commission jurisdiction over complainant’s Complaint, relying only on the provisions of Section 3008 of the Pennsylvania Public Utility Code (Code), 66 Pa.C.S. §101 et seq..

By Notice dated February 5, 2002, an Initial Prehearing Telephone Conference was scheduled for April 17, 2002, and the case was assigned to me.

As is my customary practice, I issued a Telephonic Prehearing Conference Order (Prehearing Conference Order), dated February 6, 2002.  The Prehearing Conference Order advised the parties regarding, among other things, requests for schedule change or continuance procedures, prehearing conference procedures, discovery procedures, attorney representation requirements, and the requirement that the participants keep me advised of the telephone number at which they wished to be contacted.  The Prehearing Conference Order also required the participants to serve Prehearing Conference Memoranda on or before April 10, 2002, and specified the requirements thereof.  Finally, the Prehearing Conference Order reminded the participants of the date and time of the scheduled telephonic prehearing conference.
In accordance with the provisions of the Commission’s regulations, complainant’s answer to respondent’s Motion was due on February 11, 2002.  52 Pa.Code §§5.101(d), 1.12(a), 1.56(a)(1) and (b).  Complainant did not file and serve an 

answer to respondent’s Motion.

By Order Denying Respondent’s Preliminary Motion dated March 4, 2002, I denied respondent’s Motion that alleged a lack of Commission jurisdiction solely on the basis of 66 Pa.C.S. §3008.

Also on March 4, 2002, a Notice correcting the complainant’s telephone number and making a substitution of counsel for respondent was issued.

By letter dated March 12, 2002, complainant apologized for not answering respondent’s Motion, and suggested that if respondent prevailed in this case that “rates should be posted on the airport phones in question so consumers will know in advance the financial repercussions of using said telephones.”

On March 21, 2002, respondent filed and served a Motion For Summary Judgment (Summary Judgment Motion).  Respondent’s Summary Judgment Motion averred that respondent was entitled to judgment as a matter of law because all three of complainant’s telephone calls were interstate and, therefore, beyond the Commission’s jurisdiction.

In accordance with the provisions of the Commission’s regulations, complainant’s answer to respondent’s Summary Judgment Motion was due on April 15, 2002.  52 Pa.Code §§5.102(b)(1), 1.12(a), 1.56(a)(1) and (b).  Complainant did not file and serve an answer to respondent’s Summary Judgment Motion.

The Initial Prehearing Telephone Conference occurred as scheduled on April 17, 2002.  Complainant, who appeared pro se, was contacted at (518) 398-6658, his home telephone number.  Respondent’s counsel, Mark S. Stewart, Esquire, was contacted at (717) 237-7191.
During the course of the Initial Prehearing Telephone Conference, complainant withdrew, without prejudice, that portion of his Complaint pertaining to the one information (directory assistance) call.  At the conclusion of the Initial Prehearing Telephone Conference, I advised complainant and counsel for respondent that I was granting respondent’s Summary Judgment Motion as to the other two telephone calls that formed the basis for complainant’s Complaint because complainant acknowledged that both were interstate calls terminating in California.

Findings Of Fact

1.
On September 27, 2001, complainant used a credit card telephone located at the Pittsburgh International Airport to make one directory assistance call and two other calls.

2.
At an Initial Prehearing Telephone Conference on April 17, 2002, complainant withdrew, without prejudice, that portion of his Complaint pertaining to the one directory assistance call.
3.
At an Initial Prehearing Telephone Conference on April 17, 2002, complainant confirmed that the two other telephone calls were both to California.

Discussion

The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. PA Public Utility Comm’n, 157 Pa.Super. 595, 43 A.2d 348(1945).

Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602(1967).  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, Commonwealth v. VanBuskirk, 303 Pa.Super. 148, 449 A.2d 621(1982), nor can jurisdiction be obtained by waiver or estoppel, In Re Borough Of Valley-Hi, 54 Pa.Commw. 53, 420 A.2d 15(1980).

Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf., Hughes v. PA State Police, 152 Pa.Commw. 409, 619 A.2d 390(1992), alloc. den., 637 A.2d 293(1993).

The criteria in ruling on a motion for summary judgment are familiar.

Summary Judgment may be granted only in those cases where the record clearly shows that there are no genuine issues of material fact and that the moving party is entitled to judgment as a matter of law.  Marks v. Tasman, 527 Pa. 132, 589 A.2d 205(1991).  On a Motion for Summary Judgment the record must be viewed in the light most favorable to the opposing party, and all doubts as to the existence of a genuine issue of material fact must be resolved in favor of the nonmoving party. Kapres v. Heller, 536 Pa. 551, 640 A.2d 888(1994).

P.J.S. v. PA State Ethics Comm’n, 723 A.2d 174, 176(Pa., 1999).

Bearing these criteria in mind, respondent’s Summary Judgment Motion must be granted.

The Commission has jurisdiction to regulate rates for telephone calls made between points in Pennsylvania (intrastate calls), but not rates for calls made from a point in Pennsylvania to a point in another state (interstate calls).  General Safety Company et al. v. The Bell Telephone Company Of Pennsylvania, 49 Pa. P.U.C. 753(1976), 66 Pa.C.S. §104.

Complainant acknowledges that the two telephone calls at issue were both made to a terminating point in California.  (Tr. 7 - 8).  Respondent is entitled to judgment as a matter of law, these calls being beyond the subject matter jurisdiction of the Commission.

The Commission is granted discretion to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa.C.S. §703(b), 52 Pa.Code §5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing.  Lehigh Valley Power Comm. v. PA Public Utility Comm’n, 128 Pa.Commw. 259, 563 A.2d 548(1989), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6(1993).  This case does not involve disputed questions of fact.  The question presented is one of law only.  A hearing in this case is not necessary.  The Complaint does not set forth a claim upon which the Commission can grant relief.  A hearing would be a fruitless exercise.

Conclusions Of Law

1.
The Commission has jurisdiction over the parties to this case.

2.
The Commission does not have subject matter jurisdiction over the rates charged for telephone calls made from a point in Pennsylvania to a point in another state (interstate calls).
3.
Summary Judgment may be granted only in those cases where the record clearly shows that there are no genuine issues of material fact and that the moving party is entitled to judgment as a matter of law.

4.
Respondent is entitled to judgment as a matter of law in this case.

5.
The Commission is granted discretion to dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.

6.
A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law only, the Commission need not hold a hearing.

7.
This case does not involve disputed questions of fact, but rather a question of law only.

8.
A hearing is not necessary in this case.

Order

THEREFORE,

IT IS ORDERED:

1.
That the portion of the Complaint filed November 29, 2001, by Eric Petersen against AT&T Communications of Pennsylvania, Inc. in the above-captioned case pertaining to the one directory assistance call made from the Pittsburgh International Airport on September 27, 2001, is permitted to be withdrawn without prejudice.
2.
That the Motion For Summary Judgment filed March 21, 2002, by AT&T Communications of Pennsylvania, Inc., in the above-captioned case, pertaining to the other two telephone calls made by Eric Petersen from the Pittsburgh International Airport on September 27, 2001, that formed the basis for the Complaint, is granted.

3.
That the record at Docket Number C-20016558 be marked closed.

Date: _____________________________

___________________________









Wayne L. Weismandel









Administrative Law Judge

�	By letter dated February 20, 2002, complainant advised that he had received a letter from “the attorneys for AT&T” informing him that “the charges in dispute were proper from a regulatory and legal standpoint.”  This letter does not constitute an answer to respondent’s Motion, does not appear to have been served on respondent, and was not timely.


�	There are two services that are expressly excluded from being deemed to be competitive services in the statute itself, and therefore remain under the Commission’s jurisdiction, unless determined otherwise by the Commission.  66 Pa.C.S. §3008(a).  The first of which, and the one that is relevant here, is “[i]nterexchange service to aggregator telephones.”  66 Pa.C.S. §3008(a)(1). The telephone located at the Pittsburgh International Airport that complainant used to make the three credit card calls which form the basis of his Complaint is clearly an aggregator telephone as that term is defined in 66 Pa.C.S. §3002.  As such, interexchange service to that telephone is not a competitive service (not subject to Commission jurisdiction) under the provisions of 66 Pa.C.S. §3008.  Respondent’s reliance upon the provisions of 66 Pa.C.S. §3008 to allege a lack of Commission jurisdiction over complainant’s Complaint was misplaced.


�	Because it was not apparent on the face of either of complainant’s letters that copies had been sent to respondent, I forwarded copies of complainant’s letters of February 20, 2002, and March 12, 2002, to counsel for respondent on March 18, 2002.
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