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This Initial Decision dismisses, with prejudice, the complaint of Timothy W. Bishop (Mr. Bishop), against West Penn Power Company (WPP) for the failure of Mr. Bishop to appear at the telephonic hearing and prosecute his complaint.

Mr. Bishop filed his complaint against WPP on December 5, 2001, alleging a “foreign load” billing and service dispute.  The answer was filed on January 25, 2002.  By letter dated April 12, 2002, the Commission informed the parties that the telephonic hearing in this case would be held on Friday, May 24, 2002, at 10:00 a.m.  I issued a Prehearing Order in this case on April 18, 2002.  The telephonic hearing was held, as scheduled.  The efforts to contact Mr. Bishop at the time of the hearing were unsuccessful.  WPP moved to dismiss the complaint for lack of prosecution.

The Commission satisfied the requirement of affording Mr. Bishop with administrative due process, by providing timely notice of the hearing on this complaint, and the opportunity to be heard.  Schneider v. PA PUC, 479 A.2d 10 (Pa. Cmwlth. Ct. 1984).  The Commission’s letter of April 12, and my Prehearing Order of April 18, 2002, both of which informed the parties of the day, date and time of the telephonic hearing in this case, were mailed to Mr. Bishop at the address he provided on the formal complaint form.  Neither the Commission’s letter nor my Order have been returned by the United States Postal Service.  Accordingly, it is presumed that Mr. Bishop received both the Commission’s notice of the hearing and my Prehearing Order.  Berkowitz v. Mayflower Securities, Inc., 317 A.2d 584 (Pa. 1974); Meierdierck v. Miller, 147 A.2d 406 (Pa. 1959); Judge v. Celina Mutual Ins. Co., 449 A.2d 658 (Pa. Super. Ct. 1982).  Once timely notice of a hearing and the opportunity to be heard have been provided, it is then the responsibility of the parties to be present and participate in the hearing. Craig Sentner v. Bell Telephone Co. Of Pennsylvania, Docket No. F-00161106, entered October 25, 1993.  The attempts to contact Mr. Bishop for the telephonic hearing were unsuccessful.

On Monday, May 20, 2002, at approximately 3:15 p.m., a person identifying himself as Timothy Bishop called the Pittsburgh Office of Administrative Law Judge to provide the telephone number at which he could be contacted for the May 24, 2002 hearing on his complaint.  The caller provided the Docket Number of this proceeding to make sure this office knew the case he was calling about.  Thus, it is clear that Timothy W. Bishop, in fact, received the Commission’s April 12, 2002 hearing notice letter, or the Prehearing Order of April 18, 2002, or both.

The telephone number provided by the caller to contact Mr. Bishop for the hearing on May 24, 2002, was 412-207-4852.  My call to that number, at approximately 10:00 a.m., was met with a recorded announcement that I had reached that number and to leave a message after the tone.  I left my name, position and telephone number and requested that Mr. Bishop return my call by 10:15 a.m.  I then placed a call to the telephone number Mr. Bishop had provided on the formal complaint form as his home telephone number, 412-207-4868.  This call was also met with a recorded announcement that a message be left.  I again identified myself and left a telephone number and requested a return call by 10:15 a.m.  At this point I informed counsel for WPP of my efforts to contact Mr. Bishop and that we would be waiting until 10:15 a.m. for Mr. Bishop to return my calls.

At approximately 10:17 a.m., on Friday, May 24, 2002, as I had not received a return call from Mr. Bishop, I again contacted counsel for WPP and informed him of Mr. Bishop’s failure to appear for the hearing.  WPP then moved for the dismissal of the complaint for the failure of Mr. Bishop to prosecute his complaint.

The Commission has held that when a Complainant fails to be present at a scheduled hearing, then the complaint is to be dismissed, with prejudice.  Darling v. Philadelphia Electric Company, Docket No. F-00161139, entered November 16, 1993; Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892, entered December 26, 1995.  Accordingly, I grant the motion of WPP and dismiss the complaint of Mr. Bishop, with prejudice, for his failure to be present at the hearing and prosecute the complaint.   

In consideration of the foregoing, IT IS ORDERED THAT:  The complaint of Timothy W. Bishop against West Penn Power Company, at Docket No. C‑20016634, is dismissed, with prejudice, for the failure to prosecute the complaint.

Date:
May 24, 2002
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