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HISTORY OF THE PROCEEDING



On September 17, 2001, James Babb, (“Babb” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent") alleging the following: that he is paying 14.5¢ per kilowatt hour and that the “distribution” and “transition” charges are fifty-five percent (55%) of his bill.  He wants the Respondent to charge a rate similar to the national average.



The Respondent, through its counsel, filed an answer on October 19, 2001.  In the answer, the Respondent stated that all of the disputed charges are in PECO Energy’s Electric Service Tariff, Pa. P.U.C. No. 3, which was approved by and on file with the Public Utility Commission.  The Respondent denied that the Complainant is paying 14.5 cents per kilowatt hour.  The Respondent averred that the Complainant is billed at the RH rate. 



A telephonic hearing was held in this matter on February 8, 2002, with Administrative Law Judge Cynthia Williams Fordham as the presiding officer.  The Complainant, James Babb, testified in support of the complaint.  Shari C. Gribbin, Esquire, represented PECO Energy Company.  The Respondent presented one witness, Renee Tarpley, a regulatory assessor for the Respondent, who sponsored two exhibits-the Complainant’s account statement and the tariff page containing the residential heating service rates.  The Complainant was given an opportunity to submit his August 2001 bill into evidence after the hearing (Tr. 31, 32, 36, 37).  By correspondence, dated February 11, 2002, the presiding officer instructed the Complainant to send the exhibit, which was marked Complainant’s Exhibit 1, by February 20, 2002.  To date, the presiding officer has not received the exhibit.


The record in this case consists of 39 pages of transcripted testimony and two exhibits.

FINDINGS OF FACT



1.
The Complainant is James Babb, 706 Sunnyside Avenue, Norristown, Pennsylvania 19403.


2.
The Respondent is PECO Energy Company, 2301 Market Street, Philadelphia, Pennsylvania 19101.



3.
The Respondent has provided residential electric heating service to the Complainant and Christina Babb since November 30, 1999 (Tr. 18; PECO Ex. 1). 



4.
On July 21, 2001, the Respondent issued an electric bill for $424.31, which included a customer charge of $5.10, generation and transmission charges, distribution charges and transition charges.  The Complainant’s kilowatt usage was 2918 (Tr. 25, 26; PECO Ex. 1, 2).



5.
On August 22, 2001, the Respondent issued an electric bill for $444.86, which included a customer charge of $5.10, generation and transmission charges, distribution charges and transition charges.  The Complainant’s kilowatt usage was 3058 (Tr. 24; PECO Ex. 1, 2).



6.
The Complainant’s electric bills in January 2000, February 2000, June 2000, July 2000, August 2000, September 2000, December 2000, January 2001, February 2001, June 2001, July 2001, August 2001, September 2001 and January 2002 exceeded $300.  The Complainant’s kilowatt usage ranged from 2310 to 6061 (Tr. 24-26; PECO Ex. 1).



7.
The Respondent is billing the Complainant at the residential electric heating rate (Tr. 16, 19; PECO Ex. 1, 2).



8.
The customer charge or fixed distribution service charge is a flat monthly charge.  This charge is the same for all residential customers (Tr. 20, 22; PECO Ex. 2).



9.
The variable distribution service charge is based on kilowatt usage (Tr. 21, 23; PECO Ex. 2)



10.
The transition charge is based on kilowatt usage (Tr. 21, 23; PECO Ex. 2).



11.
The generation and transmission charges (energy and capacity charge) are based on kilowatt usage (Tr. 21, 23; PECO Ex. 2).



12.
The customer charge, the distribution charge, the transition charge, the generation and transmission charges are in the Respondent’s tariff that has been approved by the Commission (Tr.20-23; PECO Ex. 2).



16.
Customers can now select a supplier for their generation and transmission instead of receiving these services from the Respondent (Tr. 11).

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S.§332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant is complaining about charges that are in the Respondent’s tariff that have been approved by the Commission.  Consequently, the Complainant bears the burden of proving by a preponderance of the evidence that the existing rates and charges are not reasonable.  Section 332 (a), 66 Pa. C. S. § 332(a). Schellhammer v. Pennsylvania Public Utility Commission, 629 A. 2d 189 (Pa. Commonwealth Court 1993).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied his burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal’ value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied his burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C. §704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



The Complainant testified that he contacted the Public Utility Commission last summer because his bills indicated that he was paying 14.5 cents a kilowatt for electric (Tr. 5).  He filed the complaint because he was told that he should not be paying that much (Tr. 5, 13).  He questioned why whether it was correct for him to be charged twice the national average (Tr. 6).  He objected to the transition fee because he said that there is no competition (Tr. 5, 10).  He testified that he contacted each supplier and no one could provide electric service to him for a cheaper price than PECO (Tr. 5, 11).  



The Complainant contended that the rates are not correct, fair and appropriate (Tr. 10, 13).



The Respondent’s witness, Renee Tarpley, a regulatory assessor, testified that the Complainant is billed at the residential heating rate (Tr. 16, 19).  This rate is charged to customers whose primary source of heating is electric (Tr. 16).  The tariff is filed with the Commission and the charges have been approved by the Commission (Tr. 21; PECO Ex. 2).



The Complainant is contesting the following bills that exceed $300: 

Service to
Usage
Bill Amount
Due Date

1/21/00
5057
$337.22
2/14/00

2/19/00
5444
$364.46
3/15/00

6/20/00
2810
$385.07
7/13/00

7/21/00
3250
$445.93
8/14/00

8/22/00
3186
$437.08
9/13/00

9/21/00
2917
$399.87
10/16/00

12/21/00
4909
$332.79
1/16/01

1/23/01
6061
$401.74
2/14/01

2/22/01
4377
$319.39
3/19/01

6/21/01
2647
$384.53
7/16/01

7/21/01
2918
$424.31
8/14/01

8/22/01
3058
$444.86
9/13/01

9/21/01
2310
$335.06
10/15/01

1/23/02
4568
$331.55
2/14/02



The Respondent presented the applicable tariff page-supplement No. 22 to Tariff Electric Pa. P.U.C. No. 3 Sixth Revised Page No. 39 Superseding Fifth Revised Page No. 39, issued November 9, 2000 and effective January 1, 2001 Rate R-H Residential Heating Service (Tr. 21, 22; PECO Ex. 2).  The fixed distribution service charge was $5.10.   The other charges are listed below.

VARIABLE DISTRIBUTION SERVICE CHARGE:

SUMMER MONTHS: (June through September)

4.35¢ per kWh for the first 500 kWh per dwelling unit

5.06¢ per kWh for additional kWh.

WINTER MONTHS: (October through May)

4.35¢ per kWh for the first 500 kWh per dwelling unit

1.81¢ per kWh for additional kWh.

COMPETITIVE TRANSITION CHARGE:

SUMMER MONTHS: (June through September)

2.71¢ per kWh for the first 500 kWh per dwelling unit

3.13¢ per kWh for additional kWh.

WINTER MONTHS: (October through May)

2.71¢ per kWh for the first 500 kWh per dwelling unit

1.20¢ per kWh for additional kWh.

ENERGY AND CAPACITY CHARGE:

SUMMER MONTHS: (June through September)

5.24¢ per kWh for the first 500 kWh per dwelling unit

5.85¢ per kWh for additional kWh.

WINTER MONTHS: (October through May)

5.24¢ per kWh for the first 500 kWh per dwelling unit

3.04¢ per kWh for additional kWh. 

(Tr. 20; PECO Ex. 2).



On the Complainant’s August 22, 2001 bill, his usage was 2,310 kilowatts (Tr. 24; PECO Ex. 1).  For the first 500 kilowatts, he was charged about 13 cents a kilowatt (Tr. 24).  For the additional 1,810 kilowatts, he was charged about 14 cents a kilowatt (Tr. 24).  This was during the summer season (Tr. 24, 25).  The Complainant referenced his bill for service from July 21, 2001 to August 22, 2001 (Tr. 25, 26).  He said that the usage was 3,058 kilowatts and he was charged $444.86 (Tr. 26; PECO Ex. 1).  He said that $444.86 divided by 3,058 kilowatt hours is 14.547 cents (Tr. 26).  He surmised that it would be cheaper if he was under the commercial rate (Tr. 26).  



The tariff lists the various rates that customers are charged in the summer and winter (Tr. 20, 21; PECO Ex. 2).  The customer charge is a flat fee of $5.10. The other charges are based on kilowatt usage.  The tariff shows that the rates for the first 500 kilowatts of usage are the same in the summer and winter.  Since the Complainant is a residential heating customer, the rate for usage over 500 kilowatts in the winter is less than the rate for the first 500 kilowatts.  However, the rate for usage over 500 kilowatts in the summer is more than the rate for the first 500 kilowatts (Tr. 17, 18, 23-25, 33, 34; PECO Ex. 1, 2).



The transition charge is provided for in the Electricity Generation Customer Choice and Competition Act.  It is designed to recover an electric utility’s transition or stranded costs.  See Sections 2803, 2804 and 2808, 66 Pa. C. S. §§ 2803, 2804 and 2808. 

The Respondent’s competitive transition charge for its residential heating customers is 2.71cents per kWh for the first 500 kWh per dwelling unit (Tr. 20; PECO Ex. 2). 



Ms. Tarpley and Ms. Gribbin offered to have a representative come to the Complainant’s property to evaluate his usage (Tr. 26, 27, 31).  Ms. Gribbin stated that she would ask Mr. Hopkins, the person with expertise regarding rates, to draft a document to respond to the Complainant’s questions (Tr. 29, 30). 



The Complainant failed to prove that the existing rates are unreasonable.  The Public Utility Commission has approved the rates.  The evidence in the record shows that the Respondent is charging the Complainant the proper rate.  Consequently, the complaint is dismissed.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
That the Complainant has not sustained his burden of proof.  66 Pa. C.S. §332(a), Schellhammer v. Pennsylvania Public Utility Commission, 629 A. 2d 189 (Pa. Commonwealth Court 1993).



4.
An approved tariff is binding on the public utility and its customers. Kossman v. Pennsylvania Public Utility Commission, 694 A. 2d 1147 (Pa. Commonwealth Court 1997), Brockway Glass Company v. Pennsylvania Public Utility Commission, 63 Pa. Commonwealth Court 238, 437 A. 2d 1067 (1981).



5.
Every customer accessing the transmission or distribution network shall pay a competitive transition charge to the electric distribution company in whose territory the customer is located. Section 2808 of the Public Utility Code, 66 Pa. C. S. §2808.

ORDER

THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by James Babb against PECO Energy Company at Docket C-20016162 is dismissed.



2.
That the record in this case be marked closed.
_________________________

__________________________________

Date





CYNTHIA WILLIAMS FORDHAM







Administrative Law Judge
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