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History of the Proceeding



On December 26, 2001, Galen R. Corl filed a Formal Complaint against ALLTEL Pennsylvania, Inc. (ALLTEL).  Mr. Corl asks the Commission to add the Boalsburg exchange of Verizon Pennsylvania Inc. (VZ) to the local calling area of ALLTEL’s Port Matilda exchange so that calls from ALLTEL’s wireline service in the Port Matilda exchange to AT&T Wireless phones (which have a Boalsburg exchange designation) are local calls rather than toll calls.  On January 25, 2002, ALLTEL filed an Answer and Motion to Dismiss.  Attached to ALLTEL’s Motion is Appendix A showing ALLTEL’s Port Matilda exchange with the Port Matilda local calling area outlined in red and the Boalsburg exchange outlined in yellow.



On April 17, 2002, the Commission held a telephonic prehearing conference.  Mr. Corl appeared, representing himself.  Also participating on Mr. Corl’s behalf was Jerry Stimely, a telecommunications analyst with Penn State.  Michael A. Swindler, Esquire, appeared, representing ALLTEL.  Also participating on ALLTEL’s behalf was Karen Higgs.



The record in this case, which closes this date per the order below, consists of a 21-page transcription of the notes of the telephonic prehearing conference. 

Summary of Decision

This initial decision grants ALLTEL’s Motion to Dismiss and dismisses Mr. Corl’s Complaint.  Mr. Corl is not entitled to EAS from the ALLTEL’s Port Matilda exchange to VZ’s Boalsburg exchange.  Because the Port Matilda exchange calling patterns do not reach the threshold for an Optional Calling Plan, there is no community of interest in the Boalsburg exchange and, therefore, no reason to perform a new toll traffic study.  The calling patterns do not meet the threshold for EAS from the Port Matilda exchange to the Boalsburg exchange.  Mr. Corl’s concern is with the local exchange in which AT&T Wireless chooses to operate.  His remedy is to change to a wireless carrier which has an exchange within his local calling area or to ask AT&T Wireless to change its operations to such an exchange.

Findings of Fact
1. Mr. Corl, an employee of Penn State, is a customer of ALLTEL’s Port Matilda (692) exchange located in Center County, Pennsylvania.  Answer at ¶3(a); Tr. 18.

2. The local calling area of ALLTEL’s Port Matilda exchange is comprised of the ALLTEL exchanges of Port Matilda (692) and Warriors Mark (632) and the VZ exchanges of Bellefonte (207, 353, 355, 357, 359, 360, 404, 571 and 933) and State College (206, 222, 231, 234, 235, 237, 238, 272, 278, 292, 293, 308, 321, 409, 524, 689, 861, 862, 863, 865 and 867).  Answer at ¶3(b).

3. The exchanges, not already included in the Port Matilda exchange’s local calling area, with call centers within 16 miles of the Port Matilda exchange call center are the exchanges of Boalsburg, Osceola Mills, Philipsburg, Tyrone and Winburne.  Calls from the Port Matilda exchange to these exchanges are toll calls.  Answer at ¶3(d).

4. Mr. Corl’s ALLTEL exchange is the Port Matilda (692) exchange.  AT&T Wireless uses the Boalsburg exchange.  It is a toll call when someone from Mr. Corl’s residence, or any Boalsburg exchange customer, uses ALLTEL’s wireline service to call Mr. Corl’s AT&T Wireless phone.  Tr. 16.  

5. Mr. Corl seeks to increase the local calling area of the Port Matilda exchange to include the Boalsburg exchange so that it is a local call when the residents of the Port Matilda exchange, including Mr. Corl’s family, use ALLTEL’s wireline service to call Mr. Corl’s AT&T Wireless phone.  Tr. 14, 16.

6. Penn State has a contract with AT&T Wireless to provide cellular phone service to Penn State employees, many of whom reside in the Port Matilda exchange, at discounted rates.  Tr. 12-13.   Because AT&T Wireless numbers are in the Boalsburg exchange, it is a toll call when a Penn State employee using ALLTEL’s wireline service calls an AT&T Wireless phone.   This would not be the case if AT&T Wireless had a Port Matilda exchange number or a State College or Bellefonte exchange number because the State College and Bellefonte exchanges are within the Port Matilda local calling area.  Tr. 13-14, 17, 19.

7. The Boalsburg and State College exchanges are VZ exchanges.  Tr. 18; Answer at Appendix A.

8. ALLTEL’s 1997 traffic usage study data does not meet the Commission’s threshold requirements in the Commission’s EAS regulations at 52 Pa. Code §§63.73 for either an optional calling plan (OCP) or extended area service (EAS) from ALLTEL’s Port Matilda exchange to the exchanges listed in Finding of Fact No. 3 above.  Answer at ¶3(e).   The traffic study includes calls to wireless carriers and competitive local exchange carriers.  Tr. 11.

9. There are at least six wireless service providers within the local calling area of the Port Matilda exchange, including Nextel Partners, Network Services, RF Communications, Devon Mobile and Spring Spectrum.  Calls placed from Mr. Corl’s residential wireline service to these wireless services would be considered a local call.  Answer at ¶3(c); Tr. 6-7, 17, 19.

10. Halfmoon Township is located between State College and Port Matilda and apparently is in the Port Matilda exchange.  Halfmoon Township and Boalsburg are part of the State College School District.  A call from the Port Matilda exchange to the Boalsburg exchange is a toll call.  Tr. 19.

Discussion



The telephonic prehearing conference in this case was held to comply with the Commission’s requirement that an Administrative Law Judge not grant a motion to dismiss a formal complaint of an individual not represented by legal counsel without giving that individual an opportunity to orally explain his or her position.  Richard Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (July 14, 1993).  

The Commission’s regulations for formal proceedings such as this permit the filing of preliminary motions.  52 Pa. Code § 5.101.  These motions are comparable to the preliminary objections authorized by Rule 1017(b) of the Pennsylvania Rules of Civil Procedure.  Reid v. GTE North, Inc., Docket No. C‑00934777 (1993 Pa. PUC LEXIS 31, Order entered May 25, 1993); Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).  The Supreme Court of Pennsylvania has held that dismissal of a case on preliminary objections should occur only when dismissal is clearly warranted and free from doubt.  Interstate Traveler Services Inc. v. Commonwealth, Department of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the motion, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 507 Pa. 360, 490 A.2d 402 (1985); Commonwealth of Pennsylvania v. The Bell Telephone Company of Pennsylvania, 551 A.2d 602 (Pa. Cmwlth. 1988).  The motion may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1985).         

Dismissal of this case is required under the law and, therefore, I will grant ALLTEL’s Motion.



The Commission’s EAS regulations are set forth at 52 Pa. Code §§63.71‑63.77.  Section 63.72 requires each local exchange carrier (LEC) to conduct biennial interexchange toll traffic usage studies over both intraLATA
 and interLATA routes to measure the average calling frequency between contiguous exchanges
 and between noncontiguous exchanges having toll rate centers within 16 miles.  Section 63.73 requires an LEC to offer an alternative to EAS, such as an OCP, if its study reveals a average monthly calling frequency of more than 2.00 calls per access line from one exchange to another and where at least 25% of the access lines in the calling exchange have been used for 1.00 or more calls per month to the receiving exchange over a route for which the local exchange carrier provides toll service.  These OCP’s may include either the ability to purchase for a flat fee a block of time for calls and a continuing discount for all usage exceeding the initial block of time to the receiving exchange during each billing period or another rate option approved by the Commission.  52 Pa. Code §63.73(a)(1) and (2).



Section 63.74 requires an EAS subscriber poll if a traffic study between contiguous exchanges or between qualified noncontiguous exchanges indicates an average monthly calling frequency of 5.5 or more calls per access line from one exchange to another and where at least 50% of the access lines in the calling exchange have been used for 1.00 or more calls per month to the receiving exchange for an intraLATA route.

ALLTEL’s 1997 traffic usage study shows calling frequency data for its Port Matilda exchange which do not meet the Commission’s requirements for an OCP or EAS.  Finding of Fact No. 8.  Mr. Corl does not contest this, but maintains that ALLTEL should conduct a new toll traffic study because of the sharp increase in the use of cellular phones since 1997.  Tr. 15.

ALLTEL’s service is not at issue here, however.  Without meeting the relatively low thresholds for an OCP, it is clear that Port Matilda exchange residents do not have a community of interest in the Boalsburg exchange.  The only reason Mr. Corl filed his Complaint is that AT&T Wireless chose the Boalsburg exchange for its cell phone numbers.  Had it chosen an exchange somewhere in Mr. Corl’s Port Matilda local calling area, the calls about which he is concerned would be local calls, not toll calls.  Mr. Corl would be satisfied and would not have filed this Complaint.  There is no reason, therefore, to conduct a new toll traffic study.  

Mr. Corl and Penn State can switch from AT&T Wireless to another wireless phone carrier.  Although, as Mr. Corl noted, wireless phone contracts have terms of a year or two, Tr. 6-7, he will be able to change to a wireless carrier which uses a local exchange within the Port Matilda local calling area.  Mr. Stimely stated that Penn State would negotiate with any cellular carrier in the market, so it, too, can change to a wireless phone carrier using an exchange which will avoid toll calls.  Tr. 13.  I note also, that, even though Mr. Stimely participated on behalf of Mr. Corl, Penn State has not filed a complaint asking for EAS to Boalsburg. 

Mr. Corl’s concern that the State College School District includes ALLTEL exchanges which are not in the same local calling area does not support Mr. Corl’s request for EAS or his call for a new toll traffic study.  Telephone company exchange boundaries do not mirror the boundaries of such things as school districts, political subdivisions and the post office.  It would be impossible to mirror all such boundaries because they are not the same.

As Mr. Swindler noted, ALLTEL does not have control over the exchange in which AT&T Wireless, or any other wireless carrier, selects to provide business.  Tr. 14.  Because Mr. Corl’s concern is about the exchange in which AT&T Wireless chose to provide its service, Mr. Corl’s Complaint does not allege that ALLTEL has violated any law the Commission has jurisdiction to administer or any regulation or order of the Commission.  His Complaint does not, therefore, comply with Section 701 of the Public Utility Code, 66 Pa. C.S. §701, which pertains to the filing of complaints before the Commission.  Section 701 provides, in pertinent part, as follows:

[A]ny person…having an interest in the subject matter…may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.

Mr. Corl’s remedy is to select a different wireless carrier or to contact AT&T Wireless, over which this Commission lacks jurisdiction, and ask it to choose an exchange within Mr. Corl’s local calling area.

Conclusions of Law



1.
The Commission has jurisdiction over the subject matter of and the parties to this proceeding. 



2.
Mr. Corl’s concern is that AT&T Wireless, over which the Commission has no jurisdiction, chose an exchange within which to operate which is not in Mr. Corl’s local calling area.  His concern is not with the service rendered by ALLTEL.  Accordingly, Mr. Corl has not alleged that ALLTEL violated any law which the Commission has jurisdiction to administer, or any regulation or order of the Commission.



3.
ALLTEL’s Motion to Dismiss should be granted and Mr. Corl’s Complaint should be dismissed.

ORDER



Therefore;



IT IS ORDERED:



1.
That the record in this proceeding is closed effective May 29, 2002.



2.
That the Motion to Dismiss filed by ALLTEL Pennsylvania, Inc. is granted.

3. That the Complaint of Galen R. Corl v. ALLTEL Pennsylvania, Inc. at Docket No. C-20016594 is dismissed.

Dated:  May 29, 2002




                                                       
                                            

LARRY GESOFF









Administrative Law Judge

�	Section 63.71 defines a “LATA” as a “local access and transport area as designated by Federal law.”  52 Pa. Code §63.71.


�	Section 63.71 defines an “exchange” as an “area served by one or more central offices, which has a unique local calling area and a defined rate center from which toll distances are measured.”  52 Pa. Code §63.71.
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