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I.
HISTORY OF THE PROCEEDINGS AND DISCUSSION



On February 12, 2002, Complainant, Anthony Cannon, residing at 4140 King George Drive, Harrisburg, Pennsylvania, filed a Formal Complaint against UGI Utilities, Inc. - Gas Division, requesting a reasonable payment arrangement and for Respondent to check and repair his gas lines and read the meter.  



The Utility filed both a Responsive Answer and Motion for Judgment on the Pleadings in connection with the Complaint filed by Complainant.  The Answer denied the material allegations set forth in the Complaint.



A telephonic hearing on Complainant's Formal Complaint was scheduled for Monday, May 20, 2002, commencing at 10:00 a.m.  On April 10, 2002, a written notice of the scheduled hearing time and date was sent to the parties by First Class Mail.  Up until May 20, 2002, Complainant did not request a continuance of the schedule hearing.



At the scheduled time and date for the hearing on Complainant's Complaint, nobody participated in the hearing on Complainant's behalf.  Complainant had left a message with this office over the weekend prior to May 20, 2002, indicating his desire to have a continuance of the scheduled May 20th hearing.  In this regard, he spoke with Ms. Ditzler of this office.  The presiding officer was absent from work on Friday, May 17th, 2002.  



In his conversation with Ms. Ditzler, Complainant left a phone number where he could be reached in reference to his  Request for Continuance, the number being 717-540-4720.  At approximately 9:30 a.m., May 20, 2002, the undersigned Complainant at the referenced number and was greeted with a message indicating that Complainant was not available message could be left.  Accordingly, the undersigned left a message indicating that he was calling at approximately 9:30 a.m., that the Request for Continuance could only be granted if Complaint showed good cause why such a continuance should be granted, other wise, the hearing would proceed as scheduled.



The undersigned was also advised by Mr. Springer of this office that on the morning of May 20, 2002 Complainant called him and asked that a Complaint Complainant had filed against Verizon be consolidated with the matter be heard today.  Complainant was advised that Verizon has yet not filed an Answer to his Complaint; therefore, could not be consolidated with the UGI matter.



The hearing on the Formal Complaint was commenced in Complainant's absence.  The Respondent Utility was represented at the hearing be legal counsel and one witness.



Utility's counsel moved for dismissal of the Complaint for lack of prosecution and also moved for a favorable ruling on his Motion for Judgment on the Pleadings, there being an allegation that the instant matter had previously been fully adjudicated by Opinion and Order this Commission entered at Docket Number Z-00849753 on December 7, 2001.

II.
FINDINGS OF FACT

1.
Complainant resides at 4140 King George Drive, Harrisburg, Pennsylvania and receives residential gas heating service from Respondent Utility.

2.
Complainant's home telephone number is 717-540-4720.

3.
Complainant filed a Formal Complaint against the Utility and the Complaint was set for a telephonic hearing at 10:00 a.m. on May 20, 2002.  On April 10, 2002, a Notice of the scheduled hearing time and date for Complainant's Complaint was sent to Complainant and to Utility by First Class Mail.

4.
Until May 20, 2002, Complainant did not request a continuance of the scheduled hearing on his Complaint.

5.
The attempts to contact Complainant with respect to his attendance at the 10:00 o'clock May 20th 2002 hearing has previously been set forth supra in the section dealing with History of the Proceeding.

6.
Nobody participated on Complainant's behalf in the scheduled hearing on his Complaint.  Utility was represented at the hearing by legal counsel and one witness.

7.
 In the Complainant's absence, the scheduled hearing on his Complaint was commenced and Utility requested dismissal of Complainant's Complaint for lack of prosecution and, additionally, requested a favorable ruling on its Motion for Judgment on the Pleadings.

III.
DISCUSSION



As the Complainant seeking affirmative relief from the Commission, Complainant has the burden of  proving the Complaint allegations by producing evidence at a hearing to establish the material facts by preponderance of the evidence.



Because nobody participated on Complainant's behalf in the hearing scheduled on his Complaint, Complainant failed to prosecute his Complaint by producing evidence in support of the Complaint allegations; therefore, Complainant's Formal Complaint shall be dismissed for lack of prosecution 66 PA C.S. Section 332(f); 52 PA Code Section 5.245(a).  Alternatively, Respondent's Motion for Judgment on the Pleadings is hereby granted by virtue of the identical issues having been previously fully adjudicated by this  Commission as set forth in its Opinion and Order at Docket Number Z-00849753, (Opinion entered December 7, 2001.)



In that Opinion, the Commission concluded "based upon the foregoing discussion, we will deny the exceptions of the Respondent and adopt the Initial Decision of ALJ Paist, consistent with this Opinion and Order."  The pertinent provisions of its Order stated the following:

1. 
That the exceptions of Anthony "Tony" Cannon are denied.

2. 
That the Initial Decision  of Administrative Law Judge Debra Paist is adopted consistent with this Opinion an Order.

3. 
That the Formal Complaint filed by Anthony "Tony" Cannon against UGI Utilities, Inc. at  Docket Number Z-00849753 is denied.

4.
That Anthony "Tony" Cannon is hereby directed to pay his current monthly UGI Utilities, Inc. bills when due and $19.00 each month on his overdue UGI account balance until his overdue UGI account balance is fully paid.



In its Motion for Judgment on the Pleadings, Respondent made the following pertinent observation:

1.
Complainant's previous Formal Complaint at Z-00849753 addressed all the allegations included again in this filing, and pertain to the same account, property, utility service, and natural gas provider as involved in this Complaint.

2.
The Commission's recent Opinion and Order at Z-00849753 set forth a reasonable payment arrangement and properly denied the balance of Complaint's claim.  Please see the Initial Decision dated September 20, 2001 and the Opinion and Order entered December 7, 2001, -- both at Z-00849753.

3.
In that proceeding, the Commission had proper jurisdiction over the subject matter of the parties.  Both parties fully participated and were accorded due process -- from the filing of the Pleadings, through the several hearings, and concluding with the filing and consideration of exceptions.  All regulatory requirements, procedural and substantive, were adhered to.  And the Final Order was reasonable.

4.
Under State law, the present Complaint, filed February 21, 2002 (sic) cannot procedurally be treated as an Application for Rehearing.  Neither does it merit such treatment, nor further consideration by this agency on any other basis as it merely re-states the original claims in the Formal Complaint.



I fully agree with the above-observations and interpretations of the law set forth by Respondent in its Motion for Judgment on the Pleadings.  Obviously, the instant Complaint merely regurgitates the same allegations fully adjudicated by ALJ Paist and this Commission in the former proceeding at Z-00849753.  The matter meets all the requirements of res judicata.  The Motion for Judgment on the Pleadings should, likewise, be granted.



Respondent offered testimony of Ann Carls, a customer service representative.  Ms. Carls indicated that the matters involved in the instant Complaint were fully adjudicated as heretofore noted by both Judge Paist and the Commission.  Ms. Carls further stated that the matters concerning the furnace and gas line also were dealt with in the previous proceeding.  With respect to the provision of meter reading cards, the Respondent has been providing Complainant with same and as recently as April 15, 2002, the Complainant used meter reading cards and were utilized by the Respondent in providing him with his bill.



Finally, Ms. Carls stated that the current unpaid balance on the instant account is $125.70.  She noted that Complainant has been fully complying with the Commission's Order that he pay his budget bills as they come due, plus an additional $19.00 a month on the unpaid balance.  Thus, Complainant has been fully complying with the Commission's order in this regard.



Consequently, as long as Complainant keeps this payment schedule, Utility shall neither suspend nor terminate his utility service except for valid safety or emergency reasons nor assess late payment or finance charges against him.  If Complainant fails to keep his payment schedule, Utility is authorized to suspend or terminate his utility service in accordance with the Commission's regulations in Chapter 56 of Title 52 of the Pennsylvania Code.

IV.
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.

2. As to Complainant, Complainant had the burden of proof.

3. Because nobody participated on Complainant's behalf in the hearing scheduled on this Complaint, Complainant failed to prosecute against utility by not producing evidence in support of the Complaint allegation. Complainant, therefore, failed to carry the burden of proof.

4.
Complainant is responsible for paying for service provided under his utility account.

V.
ORDER



THEREFORE, IT IS ORDERED:

1. That the Formal Complaint filed by Anthony Cannon against UGI Utilities, Inc. - Gas Division, Docket Number C-20026883 is hereby dismissed with prejudice for Complainant's failure to prosecute the Complaint.


Additionally, the Complaint is hereby dismissed in accordance with Respondent's Motion for Judgment on the Pleadings.

2. That Complainant comply with the Commission's prior direction at  Docket Number Z-00849753 directing him to pay monthly budget bills as they come due and an additional $19.00 a month on the outstanding balance, this directive appearing in ordering paragraph number four of the Commission's Opinion and Order entered December 7,2001.

3.
That the Commission's Secretary shall mark the Record at Docket Number C-20026883 closed.

DATED:  ___________________



___________________________









HERBERT S. COHEN









Administrative Law Judge
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