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History of the Case


This decision grants the amended motion of Verizon North Inc. to dismiss the complaint of Mr. John Fulgenzio.  Mr. Fulgenzio’s complaint, filed January 22, 2002, states that he was in St. Vincent’s Hospital in Erie in July 2000.  While there he tried unsuccessfully to call a friend in his hometown, Albion.  He wants this Commission to direct Verizon (North) to remove toll charges on calls from Erie exchanges to Albion, Girard, Fairview, Lake City and the Springfield exchanges.  In a letter dated March 20, 2002, addressed to the “P.U.C. Administrator”, Mr. Fulgenzio stated that in the “letter” (complaint) he wrote on January 18, 2002, he neglected to mention that he has a sister living in Lake City and another living in Girard, both of whom are Verizon North customers.


The original Verizon North motion to dismiss notes that Mr. Fulgenzio resides within the Albion exchange served by Alltel Pennsylvania, Inc.  Alltel provides local exchange telephone service to Albion and West Springfield while Verizon North provides local exchange service to the Girard, Erie and Fairview exchanges.  The motion goes on to state that the complaint fails to state a claim for a matter within the jurisdiction of this Commission.  It also states that Mr. Fulgenzio lacks legal standing to assert a claim as he has not set forth  facts to show that he has a direct interest in the issue he is raising, toll charges for certain classes of calls.  Finally, the motion states that Mr. Fulgenzio has failed to join indispensable parties to his complaint.


In its Amended Motion to Dismiss, Verizon North states an additional ground for dismissal as being that Adelphia Business Solutions, and not Verizon North, provides telephone service to St. Vincent’s Hospital.


Mr. Fulgenzio had listed an attorney in his complaint.  The attorney, Mr. James R. Steadman, has indicated in writing under date of March 28, 2002, that he does not represent Mr. Fulgenzio in this matter.


In an interim order dated April 3, 2002, I stated that, from my review of both the complaint and the letter dated March 20, 2002, I was not certain I understood just what Mr. Fulgenzio is asking this Commission to do.  As a telephonic prehearing conference was already scheduled for June 3, 2002, I stated that I deferred ruling on the motion to dismiss until after the prehearing conference.  I concluded that Mr. Fulgenzio should be given the opportunity to orally explain just what his complaint is and what he wants this Commission to do.  If Mr. Fulgenzio had questions concerning what, if anything this Commission can do, and if he felt he needed help preparing for the June 3, 2002 conference, I suggested that he contact the Office of Consumer Advocate at 1-800-684-6560.


The prehearing conference was held on June 3, 2002, by telephone from Pittsburgh.  Mr. Fulgenzio participated on his own behalf and counsel represented Verizon North.  It became very evident that Mr. Fulgenzio has difficulty hearing.  He stated that he has asked his local telephone service provider ALLTEL for an application for a device to assist him in hearing his telephone calls, but has yet to receive the application.  He confirmed that he is a customer of ALLTEL.  He also confirmed that his complaint is premised on the allegation that it is toll call from the St. Vincent’s Hospital to his sisters and to friends.  He did not dispute that the telephone service at the hospital is provided by Adelphia.  He did not recall my recommendation in the Interim Order that he contact the Office of Consumer Advocate.  He also stated that he did not think that his sisters would want to become involved in a complaint proceeding against Verizon North.


I concluded the prehearing conference by stating the I would be granting the amended motion of Verizon North to dismiss the complaint, but that Mr. Fulgenzio would be free to seek appropriate assistance and file another similar complaint in the future.  The record here consists of a short transcript.  No briefs were filed but the motion to dismiss contains extensive legal citation.

Discussion


Mr. Fulgenzio would like to challenge the rates being charged to carry calls between various exchanges in the Erie area.  Those exchanges are served variously by ALLTEL and by Verizon North.  It is clear to me that Mr. Fulgenzio does not comprehend the legal complexities involved in such a challenge.  Because of his hearing impairment, it was very difficult to communicate even very simple messages.  I conclude that it would be a futile gesture to subject Mr. Fulgenzio and Verizon North to a hearing on his complaint.  As I explained to him at the close of the prehearing conference, I conclude it is appropriate to grant the motion to dismiss.  The legal bases for doing so are numerous.  They include failure to join necessary parties, e.g. ALLTEL and Adelphia, and a failure to show that he has a direct interest in Verizon North’s tariffed rates as he is not a customer of Verizon North.  Further, it should be clear that his occasional need to place calls from the hospital to various points would never satisfy this Commission’s requirements for directing the provision of extended area service or optional calling plans.  52 Pa. Code §§63.71-63.77.



I also explained that the complaint would be dismissed without prejudice.  Mr. Fulgenzio should have the opportunity to raise his concerns should he wish to do so.  However, he will need assistance in proceeding, and it was for that reason that I recommended he confer with the Office of Consumer Advocate.

Conclusions of Law
1. This Commission has jurisdiction over the parties to and subject matter of this proceeding.

2. Complainant, a ratepayer customer of ALLTEL Pennsylvania, Inc., failed to name ALLTEL as a party even though ALLTEL provides the service about which he is complaining.  Further, at least part of his complaint deals with telephone service from a hospital where the service is provided by another entity not named in the complaint.  Failure to name indispensable parties may warrant the dismissal of a complaint.  52 Pa. Code §5.1019(a)(4).

3. As Complainant does not reside in Verizon North’s service territory, he lacks a sufficient direct and substantial interest to maintain an action challenging the rates charged by Verizon North for service in its service territory.  David A. Ziesman, et al. v. GTE North, Inc. and Bell Atlantic-Pennsylvania, Inc. (C-00970481) Order entered 9/29/98.

Order
THEREFORE, it is ordered that the complaint of John D. Fulgenzio against Verizon North Inc., docketed at C-20026842 is dismissed, without prejudice, for failure to name indispensable parties and for a lack of standing to maintain the claim asserted.

Dated:  June 4, 2002


















MICHAEL A. NEMEC









Administrative Law Judge


