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INITIAL DECISION

Before

KY VAN NGUYEN

Administrative Law Judge

HISTORY OF THE PROCEEDINGS



On October 26, 2001, Nicholla Anderson (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against Philadelphia Gas Works (the Respondent).  Essentially, she alleged that she had duplicate charges for the repair of her range and that she found several bills unaccounted for even though she had paid them.  She felt she should receive credit for the lost payments.



On December 5, 2001, the Respondent filed an answer to the complaint.  It stated that the Complainant was responsible for all service charges and repairs because she was not enrolled in its Parts and Labor Plan and that the Complainant’s bills were correctly rendered.



On May 2, 2002, at 10:00 a.m., a telephonic hearing was held on the complaint.  At the hearing, the Respondent was represented by Laureto A. Farinas, Esquire.



I called the Complainant at telephone No. 215-271-6698, which was listed on the Telephone Hearing Notice, at 10:00 a.m.; the operator told me that the number was temporarily disconnected.  At 10:05 a.m., I called her at her work number, 215-413-7742, which was listed on her complaint; the bell was ringing but nobody answered my call.  Therefore, I conducted the hearing without her.



On May 1, 2002, the Respondent electronically submitted a Statement of Account showing the account billing and payment history, and the determination of the Bureau of Consumer Services dated September 12, 2001.  These documents were marked as PGW Exhibits 1 and 2, respectively, and were admitted into the record.

FINDINGS OF FACT



1.
The Complainant is a residential customer of the Respondent’s and takes service at 1921 Tasker Street, Philadelphia, Pennsylvania (PGW Exhibit 1).



2.
In November 1998 and in 1999, the Complainant had her gas range repaired.  At the time of the repair, the Complainant did not enroll in the Respondent’s Parts and Labor Plan.  The cost of the repair was $702.14 (N.T. 4-6).



3.
On July 7 and September 2, 1999 the Complainant made two payments of $120 each (N.T. 7; PGW Exhibit 1). 



4.
As of the date of this hearing, the Complainant owed the Respondent $1,054.72 (N.T. 8).



5.
On September 12, 2001, the BCS issued a determination requiring the Complainant to pay monthly the budget amount of $116 and $15 on the arrearage.  The Complainant complied with this determination (N.T. 8; PGW Exhibit 2).

DISCUSSION



Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of the record as a whole.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant has the burden of proving by a preponderance of the evidence that the Respondent’s billing practice has violated the Commission’s regulations.  



Essentially, in her complaint and the Respondent’s testimony, two issues have been raised by the parties:  the cost of the repair by the Respondent and the non-payment of gas service to the Complainant.

A.
Jurisdiction of the Commission over contract of repair


In Felix v. Pennsylvania Public Utility Commission, 187 Pa. Superior Ct. 578, 146 A.2d 347 (1958), the Superior Court made a distinction between a private and a public contract.  The primary contract between a telephone utility and a subscriber for the telephone service is a subscriber contract which is characterized as public in nature.  The secondary contract between them relating to the listing the subscriber’s associates in an advertising medium is private.  The Court likened the classified directory which contains an advertising medium to the sale of appliances or equipment by the telephone utility.  Such activities, it concluded, are not within the jurisdiction of the Commission.



By way of analogy, I believe that the repair contract here between the Complainant and the Respondent is secondary to their primary contract of providing gas service and similar to the sale of appliances or equipment and that, as such, the Commission does not have jurisdiction over this transaction.

B.
Payment of Service


The Complainant did not appear before the Commission to carry out her burden of proof.  When a complainant does not appear, the only function remaining to this forum is that of announcing the facts, dismissing the case, and directing the complainant to make payments.



In the complaint, the Complainant claimed that she was placed on a payment agreement in April 1999 for the monthly payment of $120, beginning in June 1999, that she made payments from June to September 1999, but that the payments were not credited to her account.  The Respondent’s record shows that June and September 1999 are only the two months in which the Complainant complied with the April 1999 payment agreement.

CONCLUSIONS OF LAW



1.
The Commission does not have jurisdiction over the repair contract.



2.
The Commission has jurisdiction over the parties and the subject matter of service payments.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint of Nicholla Anderson against Philadelphia Gas Works at Docket No. F-00825712 about the repair contract is dismissed for lack of jurisdiction.



2.
That the complaint of Nicholla Anderson against Philadelphia Gas Works at Docket No. F-00825712 about the service payments is dismissed with prejudice.



3.
The Complainant shall pay the Respondent monthly the budget amount of $116 and $15 on the arrearage until the arrearage is paid in full.

DATE:  __________________

______________________________________







KY VAN NGUYEN







Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





“(a)  Burden of Proof.  --  Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.”
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