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INITIAL DECISION
Before

MARLANE R. CHESTNUT

Administrative Law Judge
HISTORY OF THE PROCEEDING


On February 21, 2002, Daniel Imms (Imms or complainant) filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against the Commonwealth Telephone Company (CTCo or respondent) which alleged that his Atglen telephone exchange has “a very limited calling area.”  In his Prayer for Relief, Mr. Imms requested (1) “Allow Verizon or other phone companies to compete for service in my area;” or (2) order CTCo to poll customers and “compel” it to offer a calling plan.



On March 13, 2002, CTCo filed an Answer which denied the material averments of the Complaint, and which further alleged that:  (1) the Atglen exchange has a local calling area that includes the exchanges of Atglen, Gap and Parkesburg; (2) the residents of the Atglen exchange have Optional Calling Plans called “Block of Time” available to them under which they can make discounted toll calls to the exchanges of West Grove, Oxford and Coatesville; (3) there has never been a reported problem with its facilities in connection with complainant’s service; and (4) approximately 60 intraLATA toll carriers currently are authorized to provide service in Pennsylvania.



By Notice dated March 25, 2002, a telephonic prehearing conference was scheduled for June 13, 2002 and the matter was assigned to me.  In accordance with my usual practice, I issued a Prehearing Order dated March 28, 2002 advising the parties of various procedural requirements.  



I also sent the parties a letter dated March 28, 2002, in which I explained in detail the evidentiary standards in reviewing an EAS (extended area service) complaint, the burden of proof, and other procedural items.  In this letter I also mentioned that Mr. Imms could contact the Office of Consumer Advocate (OCA) for assistance, and provided OCA’s mailing address, telephone number and fax number.  I directed Mr. Imms to inform me, in writing, no later than May 20, 2002 if he wished to withdraw his Complaint or to proceed to hearing.  To date, I have received no response from Mr. Imms, nor does the Commission’s computerized docketing system show that one was filed. 



As explained in more detail below, the Complaint will be dismissed because (1) Mr. Imms’ primary prayer for relief – that other telephone companies be permitted to provide intraLATA service – has been granted; and (2) Mr. Imms’ failure to respond as directed constitutes a withdrawal of his Complaint.

FINDINGS OF FACT



1.
On February 21, 2002, Daniel Imms filed a formal Complaint with the Pennsylvania Public Utility Commission against the Commonwealth Telephone Company concerning his local calling area.  



2.
The Prayer for Relief requested that the Commission:  (1) “Allow Verizon or other phone companies to compete for service in my area;” or (2) order CTCo to poll customers and “compel” it to offer a calling plan.



3.
On March 13, 2002, Commonwealth Telephone Company filed an Answer which denied the material averments of the Complaint.



4.
The Atglen exchange has a local calling area that includes the exchanges of Atglen, Gap and Parkesburg.



5.
The residents of the Atglen exchange have Optional Calling Plans called “Block of Time” available to them under which they can make discounted toll calls to the exchanges of West Grove, Oxford and Coatesville.  Subscribers to these plans, for a monthly charge, receive 30 minutes of toll free calling to the selected exchange, and all remaining calls to the selected exchange are billed at a 30% discount.



6.
Approximately 60 intraLATA toll carriers currently are authorized to provide service in Pennsylvania.



7.
Complainant was instructed to inform me, in writing, on or before May 20, 2002, if he wished to continue with his Complaint, or if he wished to withdraw it.



8.
To date, I have received no response from Mr. Imms.  The Commission’s computerized docketing system does not indicate that a response was filed.

DISCUSSION



The Public Utility Code, 66 Pa.C.S. §332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant Imms has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).



To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Tel. Co. of Pa., 72 PaPUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 PaPUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600; 602; 1990 Pa. Commw LEXIS 402, alloc. den., 602 A.2d 863 (Pa. Cmwlth. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  2 Pa.C.S. §704; Mill v. Pa P.U.C., 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa P.U.C., 623 A.2d 6 (Pa. Cmwlth. 1993).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa P.U.C., 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).



In cases involving requests for extended area service, such as this one, complainants have the burden of proving their entitlement to an expanded local calling area as set out by the Commission at 52 Pa. Code §§63.71-77; Smith v. GTE North, Inc., Docket No. C-00923867, 1995 Pa. PUC LEXIS 16; Matascik v. Bell Atlantic-Pennsylvania, Inc., Docket No. C-00946340, 1995 Pa. PUC LEXIS 154.  



In my March 28, 2002 letter, I explained this to complainant.  Obviously, realizing the complex and technical nature of an EAS proceeding, Mr. Imms decided to withdraw his Complaint.



In addition, I note that the Complaint has been satisfied.  Mr. Imms’ primary request was for the Commission to permit Verizon or other telephone companies to offer intraLATA service to him.  This has been done, with approximately 60 carriers (including Verizon PA) available to provide service to him, according to CTCo’s Answer.  If Mr. Imms is dissatisfied with the service and calling area provided by CTCo, then he is free to switch his service to another telephone company.



Therefore, the Complaint should be dismissed.  This dismissal is without prejudice, thus permitting Mr. Imms to file another complaint in the future if he remains dissatisfied.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter of this proceeding. 

2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding is upon complainant.

3.
Complainant has the burden of establishing his entitlement to an extended calling area as set out by the Commission at 52 Pa. Code §§3.71-77.

4.
Complainant’s Prayer for Relief has been satisfied, therefore dismissal of the Complaint is appropriate.  66 Pa.C.S.A. §703(a).

5.
Complainant’s failure to respond in writing to me by May 20, 2002 constitutes a withdrawal of his Complaint.

ORDER



THEREFOE,



IT IS ORDERED:



1.
That the Complaint filed by Daniel Imms at Docket No. C-20026956 is dismissed without prejudice;



2.
That the telephonic prehearing conference scheduled to be held on June 13, 2002 be cancelled; and



3.
That the record at Docket No. C-20026956 be marked closed.

Date:
June 10, 2002

____________________________________________




MARLANE R. CHESTNUT




Administrative Law Judge
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