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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of Debra Brown (Complainant) filed on January 28, 2002, to the Initial Decision of Administrative Law Judge (ALJ) Charles E. Rainey, Jr., which was issued January 22, 2002.  Although timely filed, the Exceptions were not served upon PECO Energy Company (Respondent).  The Exceptions were subsequently served upon the Respondent by Secretarial Letter dated March 4, 2002.  The Respondent filed Reply Exceptions on March 14, 2002.

History of the Proceeding



On May 25, 2001, the Complainant filed a Formal Complaint against the Respondent wherein she alleged a financial inability to pay her utility bills.  The Com​plainant requested that she be permitted to pay a total of  $40.00 per month for her gas and electric service from the Respondent.  The instant Complaint is occasioned by an appeal of a Decision of the Bureau of Consumer Services (BCS) on an informal complaint filed by the Complainant.  The BCS’ Decision which was issued on April 26, 2001, at No. S.T. 0896781, directed the Complainant to make an up-front payment of $400.00 by May 21, 2001, and thereafter to pay current monthly budget bills of $65.00 when due, plus $70.00 per month toward the arrearage.



On June 18, 2001, the Respondent filed an Answer to the instant Com​plaint.  On September 13, 2001, a telephonic hearing was held before ALJ Rainey.  The Complainant participated pro se at the hearing.  The Respondent was represented by counsel.

Discussion


The ALJ made twenty-two Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference unless expressly or by necessary implication they are modified or rejected by this Opinion and Order.  



The ALJ found that the Complainant was:  (1) unemployed for six months from September 1998 through February 1999, and received unemployment compensa​tion during that time; (2) was unemployed for nine months during the year 2000; and (3) was out of work in March and April 2001, due to an operation, and received no income during those two months.



The ALJ recommended that the Complaint be dismissed reasoning as follows:

I further note that Complainant’s periodic unemployment over the past three years does deserve some consideration.  How​ever, given Complainant’s current net expendable income (income minus expenses), her poor payment history (only 3 energy bill payments in 2001), and the unreasonably low amount she testified she can afford to pay ($40.00), I find no legal basis to deviate from the BCS decision.  [Footnote omitted].

(I.D., p. 8).



We believe that it will be instructive to quote the Complainant’s Exceptions which are reproduced verbatim below:  

Since the initial hearing with Judge Charles E. Rainey, Jr., I have been terminated from my job (The Franklin Mint).  [I] also will be eligible to receive unemployment compensation of which I have already applied for [sic].  I am awaiting a decision or determination.  If I am determined to be eligible, I will receive $25.00 weekly sent out on a bi-weekly basis.



The Respondent rejoins that the Complainant did not sustain her burden of proof in the matter before us.  The Respondent urges that the ALJ’s Decision be adopted by the Commission.



The Complainant alleges in her Exceptions that she lost her job since the close of the hearing.  As a result, we shall construe the Complainant’s Exceptions as a request to reopen the record in this matter consistent with Section 5.571 (b) of the Commission’s Regulations, 52 Pa. Code §§5.571(b), which articulate the standards for reopening a Commission proceeding.  Section 5.571(b) provides that a petition to reopen the record must clearly allege the facts that will justify reopening of the proceeding, including material changes of fact or law that have occurred since the conclusion of the hearing.  We find that since the Complainant’s employment status changed, a hearing is necessary.  However, the remand must be expedited.  We will direct that a hearing be held within twenty days of the date of entry of this Opinion and Order.  The Supplemental Initial Decision must be issued within ten days thereafter.  



The evidence of record indicates that the Complainant has an extremely poor payment history.  While she was working, she was considered a Level 3 customer (monthly income in excess of $1,108).  She has breached two previous payment arrangements issued by BCS.
  The current BCS Decision directed the Complainant to pay a lump sum of $400 by May 21, 2001, and then budget bills plus $70 towards the arrearage of $2,088.93.  She made one payment of $150.00 on April 3, 2001.  Her arrearage has grown to $3,138.25.  Based on that history, it is apparent that the Complainant, when working, did not pay her bill.  Rather she manipulated the process to avoid suspension and/or termination for failure to pay her bill.



The Complainant must begin to pay her utility bill.  Within thirty days of the entry date of this Opinion and Order, the Complainant must pay the BCS lump sum of $400 that was due by May 21, 2001.  She has paid $150.  Therefore, she owes $250, which must be paid within thirty days.  The lump sum payment due under Claypool v. T. W. Phillips Gas & Oil Company, docketed at No. Z‑00248730 (Order entered 

December 22, 1995), supra, is $840 ($70 x 12 months).  This amount is due in sixty days from the date of entry of this Opinion and Order.



Finally, the Secretary’s Bureau is directed not to accept future payment arrangement requests or inability to pay complaints from the Complainant.  We find that three breached payment arrangement agreements in four years warrant such action.  



Based upon the foregoing discussion, we will grant the Exceptions of the Complainant to the extent consistent with this Opinion and Order.
  Accordingly, we will remand the proceeding to the Office of Administrative Law Judge for an expedited hearing and Supplemental Initial Decision; THEREFORE,



IT IS ORDERED:  


1.
That the Exceptions of Debra Brown are granted consistent with this Opinion and Order.  



2.
That Debra Brown must pay PECO Energy Company the sum of $250 within thirty (30) days of the date of entry of this Opinion and Order to become current on the amount due May 21, 2001, pursuant to the BCS Decision.  



3.
That Debra Brown must pay to PECO Energy Company the sum of $840 within sixty (60) days of the date of entry of this Opinion and Order to become current on the payment arrangement contained in the BCS Decision of April 26, 2001.  



4.
That the Initial Decision of Administrative Law Judge Charles E. Rainey, Jr. is remanded to the Office of Administrative Law Judge for an expedited hearing to be held, within twenty (20) days of the entry date of this Opinion and Order, culminating in the issuance of a Supplemental Initial Decision to be issued within ten (10) days thereafter.  








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  April 11, 2002

ORDER ENTERED:  June 26, 2002

	�	Docket No. 0512581 issued October 24, 1998.  Docket No. 0671862 issued December 6, 1999.


�	Subsequent to the Commission’s action at Public Meeting of April 11, 2002, the Assistant General Counsel for PECO filed a Certificate of Satisfaction, pursuant to 52 Pa. Code §5.24(b), certifying that the above-referenced Complaint has been satisfied.  Consistent with 52 Pa. Code §5.408, administrative notice of this filing is hereby taken and we will direct the OALJ to take such further action, as deemed appropriate, to process this certification.





2
6
336433v1


