PENNSYLVANIA

PUBLIC UTILITY COMMISSION

Harrisburg, PA 17105-3265

Public Meeting held July 18, 2002

Commissioners Present:


Glen R. Thomas, Chairman


Robert K. Bloom, Vice Chairman


Aaron Wilson, Jr.


Terrance J. Fitzpatrick


Kim Pizzingrilli

Carol Ann Geisler








  C-00014993


v.

PECO Energy Company

OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions filed by Carol Ann Geisler (Complainant) to the Initial Decision of Administrative Law Judge (ALJ) Ky Van Nguyen.  PECO Energy Company (PECO) filed Reply Exceptions.  At issue in this case is whether the Complainant waived her opportunity to present evidence by failing to appear at a duly convened hearing. 

History of the Proceeding



On February 26, 2001, the Complainant filed a Complaint against PECO.  She alleged that PECO’s employees had improperly set a gauge on her heating unit, sometime prior to February of 1999, and had left her basement doors open on several occasions while performing repair work at her residence, resulting in an increase in her gas usage.  The Complainant contended that she should not be held responsible for approximately $1,395.07 in usage charges that she felt were attributable to the actions of PECO’s employees.
  PECO filed an Answer denying the material allegations of the Complaint.



An evidentiary hearing was scheduled for September 24, 2001, in Philadelphia.  The hearing was subsequently rescheduled to October 24, 2001.  Additionally, that hearing was changed to a telephonic hearing.  The October 24th hearing was convened as scheduled.  PECO was represented by counsel.  However the Complainant’s brother, Greg Geisler, appeared instead of the Complainant.  Upon being informed that the Complainant was in New York, participating in a 9/11/01 fundraiser, the ALJ granted the Complainant’s request to reschedule the hearing.  By Notice dated November 1, 2001, a hearing was then scheduled for January 4, 2002, in Philadelphia.  



That hearing was convened as scheduled.  PECO was represented at the hearing by counsel.  However, the Complainant did not appear or otherwise arrange to be represented by counsel.  The ALJ recessed the hearing for twenty-five minutes to allow for the possible late arrival of the Complainant; however, she did not appear.  PECO then offered the testimony of one witness and entered two exhibits into the record, and the hearing concluded.  By Initial Decision issued on March 5, 2002, and reissued on April 23, 2002, the ALJ dismissed the Complaint.



Exceptions were filed by the Complainant on May 9, 2002; however, they were not properly served on PECO until May 16, 2002.  We allowed PECO ten days from the date of service to file Reply Exceptions.  PECO attempted to file its Reply Exceptions on May 29, 2002.  They were returned to PECO as untimely.
  Subsequently, PECO was allowed to re-file its Reply Exceptions on June 6, 2002.

Discussion



The Complainant contends that the ALJ erred because he dismissed her Complaint without giving her the opportunity to present certain evidence in support of her claims. 



It is well-settled that once timely notice of a hearing and the opportunity to be heard have been provided, it is the responsibility of the parties to be present and participate in the hearing.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984); Martin v. Duquesne Light Co., No. C-00992505 (Order entered November 18, 1999).  Participants who fail to be represented at a hearing are deemed to have waived the opportunity to reopen the record unless it is determined that the failure was unavoidable and that the interests of the other participants and of the public would not be prejudiced by permitting the reopening of the matter.  (52 Pa. Code §5.245(a)).  



The Complainant’s allegations relating to her attendance at the scheduled hearings are as follows:  

As per original date of hearing the reason for not attending was C. Geisler’s being hit by a drunk driver.  Notification from a doctor was sent and phone hearing was agreed for this case.

On second date of hearing C. Geisler assumed this to be the case.  I even called courts and spoke with Judge KyVan Nguyan [sic].  His secretary knew I was waiting at the phone as per preavious [sic] agreement from 10:00 a.m. on.  I even asked to confirm my presence as was assumed by the phone hearing date.  

…  and to complete the injustice KyVan Nguyan [sic] even refused a postponement when relatives were involved in the 9/1102 [sic] crisis.[
]



The allegations regarding the “original date of hearing” are relevant to the hearing scheduled for September 24, 2001, in Philadelphia.  The allegations regarding the “second date of hearing” and the Complainant’s involvement with 9/11/01 activities appear to be relevant only to the telephonic hearing that was scheduled for October 24, 2001.  The Complainant does not address the reason for her failure to appear or be represented at the hearing that was held on January 4, 2002, in Philadelphia.  



Consequently, the facts in this case are straightforward.  The Complainant received notice of a duly scheduled hearing set for January 4, 2002.  She did not appear or contact the ALJ to request a continuance.  An Initial Decision was issued on April 23, 2002.  The Complainant did not contact the Commission until she filed Exceptions on May 9, 2002.  At no time has the Complainant explained her failure to appear at the January 4th hearing.  Based on these facts, we conclude that the ALJ properly determined that the Complainant waived her opportunity to present evidence at the hearing.



Consistent with Commission precedent, when a Complainant fails to appear at a duly noticed hearing, the Complaint shall be dismissed with prejudice.  (Jefferson v. UGI Utilities, Inc., No. Z‑00269892 (Order entered December 26, 1995)).  Accordingly, we conclude that the Complaint in this proceeding was properly dismissed.



For the above reasons, we will deny the Exceptions.  In so doing, we note that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  (University of Pennsylvania v. Pa. P.U.C., 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984)).  Accordingly, any exception or argument not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions filed by Carol Ann Giesler are hereby denied.  



2.
That the Initial Decision of Administrative Law Judge Ky Van Nguyen is hereby adopted to the extent that it is consistent with this Opinion and Order.



3.
That the Complaint of Carol Ann Giesler is hereby dismissed with prejudice. 



4.
That within thirty (30) days of the date of entry of this Order Carol Ann Giesler shall pay to PECO Energy Company all the amount due and owing.    








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  July 18, 2002

ORDER ENTERED:  July 19, 2002

	�	As of December 27, 2001, the Complainant’s outstanding balance was $3,464.22. 


	�	The last day of the period prescribed for filing Reply Exceptions was May 26, 2002, a Sunday.  The day after that was a legal holiday, Memorial Day.  Pursuant to 52 Pa. Code §1.12(a), neither Sundays nor legal holidays are included in the computation of time when they occur on the last day of a prescribed period.  Therefore, PECO’s Reply Exceptions were due on May 28, 2002.


	�	Our Rules are clear in regard to the computation of time.  However, we do not believe that either the one-day delay in the original filing, or the period of delay involved in the refiling, adversely affected the substantive rights of the Complainant.  Therefore, we will allow consideration of the Reply Exceptions pursuant to Section 1.2 of our Rules of Administrative Practice and Procedure.  52 Pa. Code §1.2 (allowing the Commission to disregard an error of procedure that does not adversely affect the substantive rights of any participants).


	� 	We note that the ALJ, in fact, rescheduled the October 24, 2001, hearing upon being informed that the Complainant was in New York for participation in a 9/11/01 fundraiser.
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