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Procedural History


On February 4, 2002, Pauline Scarry t/a TPG, Inc. (Complainant, Scarry or TPG) filed a formal complaint against Network Plus, Inc. (Respondent or Network).  Essentially, this is a “slamming” complaint.  Scarry alleged that TPG was billed for charges because of a forged signature, i.e., that TPG had never signed up for service with Network.  TPG sought to have charges removed and preventive measures imposed.  Scarry attached to the complaint a copy of the Network Plus contract with the allegedly forged signature.



By hearing notice dated March 25, 2002, an in-person hearing was scheduled to be held in the Philadelphia State Office Building on May 17, 2002.  The complaint was assigned to ALJ Turner for hearing and decision.



At the time the complaint was assigned, Network Plus had not filed an Answer.  The ALJ attempted to contact the Respondent and find out why not.  By using the phone number for Respondent found in the Commission’s records, the ALJ was able to contact Network Plus.  She spoke to Jim Crowley, who told her that he had worked for Network Plus, which had filed for bankruptcy in February, and now worked for Broadview Network, which had acquired Network’s assets, but not its liabilities.  Crowley also told the ALJ that he would no longer be so employed beyond the end of the month [April].  He stated that there was no one at the Respondent to attend the scheduled hearing.  He told the ALJ that the bankruptcy is filed in Delaware; that it was before Judge Walsh, and that the case number was # 02-103-41 (PJW).  He also gave the ALJ the names of two bankruptcy attorneys representing the Respondent.  



The ALJ spoke to one of these, Mitchell Appelbaum, Esq., at Hale & Dorr in Boston.  The ALJ sent him a copy of the complaint and other relevant papers in her file, and received a copy of a letter, dated May 1, 2002, that one of his associates sent to Paulette Scarry (Attachment A to Initial Decision (ID)).  The associate, Steven C. Bennett, Esq., sent Scarry a blank claim form, and explained the effect of the Stay under the Bankruptcy Code (11 USC §362; relevant excerpts in Attachment B).  The ALJ also sent several letters to Ms. Scarry about the case and the scheduled hearing, which was eventually cancelled.  These are in the Commission’s files.  



Ms. Scarry communicated to the ALJ by email that she presumed her complaint before the Commission was now moot.  The ALJ agreed.  Since TPG was still being billed, and still refusing to pay for Network’s services, the ALJ urged Scarry to pursue some relief through the bankruptcy.



On April 11, 2002, Broadview NP Acquisition Corp (Broadview) and Network Plus, Inc. (Network) filed a joint application for asset transfer and Network to abandon, which the Commission docketed at A-311188F0004.  On the same day the same two parties filed another joint application seeking the same result which the Commission docketed at A-310097F2000.  The applications were assigned to the Bureau of Fixed Utility Service (FUS), which is now preparing its recommendation to the Commission.  According to FUS, the Bankruptcy Court “took explicit notice of the continuing jurisdiction of state and federal regulators and acknowledged it would take several months for the necessary approvals to be obtained”.  The Bankruptcy Court has issued its penultimate Order providing for the disposition of the debtor’s (Network’s) assets pending final action after receipt of various required regulatory approvals.  The Order provides for interim operations under a Management Agreement, and continuing service to existing customers (Order of March 20, 2002, Delaware Bankruptcy Case 

No. 02-10341 (PJW) Attachment C to ID)

Findings of Fact



No findings of fact have been made because no hearing was held, and no other form of evidence has been submitted.

Discussion


It is generally accepted law that the Bankruptcy Court’s jurisdiction ousts regulatory jurisdiction over a petitioning utility’s revenues and its expenditures, but it does not oust regulatory jurisdiction over the utility’s regulatory conduct, provision of service, etc.  However, as is usual, a stay has been imposed pursuant to Section 362 of the Bankruptcy Code, 11 U.S.C. §362 (a) (1), so that any judicial, administrative or other action against Network is automatically stayed.  See Letter from Steven C. Bennett, Esq.; Attachment B.  I presume that this stay will be in effect until the bankruptcy petition is discharged, Section 362 (c) (1) and (2).  



The Order of March 20, 2002 sets a closing date, and provides a Regulatory Compliance Period of 180 days after the Closing Date to obtain the requisite approvals necessary for Debtors (including Network) to discontinue operating the business and for Buyer (Broadview) to operate it.  It specifically provides that as soon as possible after the date of entry of the Order, Buyer and Debtors are directed to file to obtain federal and state regulatory authority necessary for the Debtors to assign, and the Buyer to acquire, own and operate the Licenses and the Regulated Assets.  It also provides that on the closing date, the Buyer and Debtor are directed to enter into the Management agreement under which the Buyer is entitled to manage and operate the business of the Debtors during the Regulatory Compliance Period. Order of March 20, 2002, ¶27 at 22.  Finally, the Order also provides that:


32. Upon receipt of each of the required regulatory approvals and establishment of the necessary service agreements and arrangements, each of the Debtors is authorized to convey the licenses and the Regulated Assets to the Buyer, in accordance with the terms and conditions of the Asset Purchase Agreement and the Management Agreement.

¶32 at 30.

Accordingly, the ALJ concludes that under the Order of March 20, 2002, at the conclusion of this bankruptcy action, Network will no longer be in existence, and Broadview will own all of its assets [but none of its liabilities].  



This complaint should be dismissed as moot, not because the Commission lacks jurisdiction, but because the Commission will effectively be prevented from exercising its jurisdiction by the stay and final disposition of assets and dissolution of Network.

Conclusions of Law



1.
The Commission has jurisdiction over the subject matter and the parties.  66 Pa. C. S. §§101, et seq., 1501



2.
The exercise of the Commission’s jurisdiction to take action against Network Plus, Inc., is barred by its filing of a petition for bankruptcy, which invoked the automatic stay of administrative actions provided in 11 U.S.C. §362 (a).  



3.
Although the stay may be dissolved under some circumstances, it has not been dissolved in this case, and will be in effect until the final action in bankruptcy.  11 U.S.C. §362 (c) (1), (2)



4.
The Commission should consider this complaint moot.

ORDER


AND NOW THEREFORE IT IS ORDERED THAT:



1.
The complaint of Paulette Scarry t/a TPG, Inc. v. Network Plus, Inc.,  docketed at C-20026779 shall be dismissed as moot, and the file shall be closed.







_____________________________________







ALLISON K. TURNER







Administrative Law Judge

Date:
June 21, 2002
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