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I.
History of the Proceeding


This decision sustains the complaint of Marjorie L. Bubner and directs Verizon North Inc., to conduct a poll of its customers in the Hooversville exchange, Somerset County, to learn their desire for extended area service (“EAS”) from Hooversville to the town of Somerset, Somerset County.


Complainant Marjorie Bubner filed her complaint against Verizon North Inc. on October 11, 2000.  In her complaint Ms. Bubner stated, correctly, that nearby communities could place calls to Somerset toll-free.  She asked that a study be conducted to see if there was interest in her community in toll-free calling.  Verizon North filed a timely answer.


The initial prehearing conference was held December 27, 2000, by telephone from Pittsburgh.  Ms. Bubner represented herself and Verizon North appeared by counsel.  The Office of Consumer Advocate (“OCA”) filed a notice of intervention in the matter on January 24, 2001.  A further telephonic prehearing conference was held from Pittsburgh on March 21, 2001.  A local hearing was convened in the Hooversville Community Building in Hooversville on May 23, 2001.  A further and final hearing was held in Pittsburgh on February 8, 2002.  A prehearing order and several interim orders have been entered, including a protective order.  Certain portions of the transcript and exhibits are considered proprietary by Verizon North, and are marked accordingly.  The resulting record consists of 301 pages of transcript and several statements and exhibits from OCA and Verizon North.  OCA and Verizon North have filed main and reply briefs, and both are in proprietary and redacted versions.  To the best of my knowledge and understanding, this initial decision contains no proprietary information.  Where appropriate, reference is made to proprietary material.  The record is summarized in the findings of fact that follow.  The record is reviewed in the context of the applicable law in the discussion section.  The complaint is sustained in the order at the end.

II.
Findings of Fact

1. Complainant Marjorie L. Bubner resides at 300 Maple Avenue, Hooversville, Somerset County, where she receives local telephone exchange service from Respondent Verizon North Inc.  Tr. 58; Verizon North St. 1, p. 6.

2. The community of Hooversville is located within the Verizon North Hooversville exchange.  An exchange, as defined by this Commission, consists of a unit established by a public utility for the administration of communication services under its specific local exchange service tariff.  Verizon North St. 1, p. 6; 52 Pa. Code §63.1.

3. Verizon North defines an exchange as the fundamental rate division for providing telephone service.  The exchange in which a customer is located determines what services are available and the price of those services.  An exchange determines where a customer can call on a toll-free basis.  Verizon North has a total of 102 exchanges in Pennsylvania.  The facilities in each exchange, such as switches, cables, wires, central office buildings, etc., are designed for the geographic area of the exchange.  Verizon North St. 1, pp. 2-3.

4. The Verizon North Hooversville exchange is adjacent to the Boswell and Stoystown exchanges.  Verizon North Exhibit 1.

5. The most significant consequence for a ratepayer to be located in any particular exchange is an economic one.  The exchange determines the monthly rate for service, the type of services available and whether calls are local, included in the monthly rate, or toll, with an additional charge per call.  Verizon North St. 1, p. 3.

6. Verizon North has six rate groups.  The rate for each group reflects the value of local calling based on the number of access lines in an exchange.  A weighing factor is applied to reflect the value of distance between an exchange and any additional exchanges included in the local calling area.  Verizon North St. 1, p. 3.

7. Verizon North has defined or designed local calling areas to be extensive enough so that the majority of ratepayers in an exchange can meet their day-to-day calling needs without incurring toll charges.  Verizon North St. 1, p. 4; Tr. 255.

8. Complainant Marjorie Bubner, as a ratepayer within the Hooversville exchange, prefix 798, can call, without additional charge (or toll), the exchanges of Boswell, Stoystown and Johnstown.  Verizon North St. 1, p. 6; Verizon North Exhibit 1.

9. The current cost per month for ratepayers in the Hooversville exchange who subscribe to Flat Rate Service is $13.80 for dial tone and unlimited usage within the local calling area. Verizon North St. 1, p. 8.

10. In addition to Flat Rate Service, Hooversville ratepayers have two optional calling plans (“OCP”) available from Verizon North for calls to other exchanges (interexchange service).  An OCP is an alternative to extended area service (“EAS”). This Commission has required local exchange carriers (“LECs”) to make OCPs available where the average monthly calling frequency is at least 2.0 calls per access line in the exchange, and the users of at least 25% of the access lines in the calling exchange, on an average monthly basis, have placed calls to the called exchange.  Verizon North St. 1, pp. 15-16.

11. The two OCPs available to the Hooversville ratepayers are the Verizon Easy Savings Plan and the Verizon One Easy Price Plan.  No additional charge or fee is required for either; the ratepayers must only ask.  The Easy Savings Plan provides a 10% to 25% discount on qualifying calls depending on volume; 10% for monthly usage between $10.00 and $24.99, and 25% if above $25.00.  The One Price Plan provides a ten-cent per minute rate for all qualifying calls.  Verizon North St. 1, p. 16.

12. Hooversville ratepayers also have toll calling plans available from other interexchange carriers, including AT&T, MCI and SPRINT.  Verizon North St. 1, pp. 16-17.

13. Verizon North ratepayers in the Boswell and Stoystown exchanges, that are adjacent to the Hooversville exchange, may place calls to the Somerset exchange as part of their local service.  All three exchanges are located within Somerset County.  OCA St. 1, p. 3; Tr. 197; Verizon North Exhibit 1.

14. For EAS criteria purposes, the toll centers of the Hooversville and Somerset exchanges are less than sixteen miles apart.  OCA St. 1, p. 5.

15. For EAS criteria purposes, the Hooversville local calling area is contiguous to the Somerset exchange.  OCA St. 1, p. 5; Verizon North Exhibit 1.

16. The traffic study data supplied by Verizon for the year 2001 is understated because Verizon does not include any Hooversville to Somerset calls made by Hooversville subscribers who use another interexchange carrier for regional toll calling other than Verizon.  OCA St. 1, p. 9; OCA St. 1S, p. 2.

17. The March 2001 traffic study data was calculated by Verizon using the total number of access lines in the Hooversville exchange, which includes those access lines that send toll calls to other interexchange carriers other than Verizon.  OCA St. 1, p. 10.

18. Verizon includes in its March 2001 average number of calls per subscriber calculation only those calls carried by Verizon itself, not those carried by other interexchange carriers.  OCA St. 1, p. 10; OCA St. 1S, p. 2.

19. Verizon North’s 2001 traffic data do not include calls carried by other interexchange carriers, calls made using credit cards, calls using “dial around” or “10-10” numbers, calls using calling cards or calls made from pay telephones.  OCA St. 1, p. 9; OCA St. 1R, p. 6; OCA St. 1S, pp. 6-7; Tr. 226-227.

20. The percentage of Hooversville exchange access lines being used to call the Somerset exchange on the Verizon North system has declined markedly from 1997 to 2001.  Likewise the number of calls per access line to the Somerset exchange on the Verizon North system have declined markedly.  OCA St. 1, p. 7 (Proprietary); Verizon North St. 1, pp. 11-12 (Proprietary).

21. The traffic studies done by Verizon North for 1993, 1995 and 1997 all showed in excess of 50% of the Hooversville access lines being used to place at least one call per month to Somerset.  The traffic studies also showed that for the years 1993 and 1995 the average number of calls per month from Hooversville to Somerset per access line exceeded 5.50 calls while the study for 1997 showed a calling rate just under 5.50 calls per month.  OCA St. 1, p. 7 (Proprietary); Verizon North St. 1, pp. 11-12 (Proprietary).

22. Because the 1993 traffic study met all of the standards applicable for mandatory EAS, the then GTE North conducted a customer polling in 1994.  A majority of the customers who responded were in favor of EAS.  However, slightly less than the required 50% of the customers provided valid responses.  The total of valid responses was 16 votes short of the required 50%.  OCA St. 1, pp. 8-9.

23. Substituting the number of access lines that actually used Verizon North to place calls from Hooversville to Somerset, rather than the total number of access lines as used by Verizon North’s usage study data for March 2001, results in calculations that show calls per access line and percentage of access lines used for such calls that meet this Commission’s qualifications.  OCA St. 1S; OCA Exhibit 1 (Proprietary).

24. Likewise, factoring in the calls carried by Verizon North from Hooversville to Somerset with the calls carried by three major interexchange carriers over the same route shows a calling rate, or calls per access line, in excess of this Commission’s qualifications for EAS.  OCA Exhibit 2 (Proprietary).

25. Under current rates, if Hooversville’s local calling area were enlarged to add the Somerset exchange, Hooversville residents would pay an additional $1.00 per month.  However, by letter dated May 17, 2002, counsel for Verizon North advised that a tariff filing that is pending as part of the merger of Verizon Pennsylvania Inc., and Verizon North would have the effect of reducing Hooversville Flat Rate Service from $13.60 to $12.73.  In the event the tariff is approved, the cost, after June 30, 2002, for EAS would rise to $1.05 additional, but the net increase over present rates would be but $0.18.  OCA St. 1R, p. 3; Verizon North St. 1, p. 15; letter of counsel dated 5/17/02.

26. Because there would be a change in the monthly service charge if EAS were granted to Hooversville residents, a polling of Hooversville residents would be required.  OCA St. 1R; p. 4.

27. The current toll charge for a residential ratepayer in Hooversville to place a call to Somerset on the Verizon North system is $0.13 per minute.  A ratepayer could reduce that charge to $0.10 per minute by requesting the Verizon One Price Plan OCP.  Tr. 281-282.

28. Thirteen Verizon North ratepayers, a qualified representative of a Verizon North commercial ratepayer (bank) and State Representative Bob Bastien testified in support of EAS at the public hearing held in the Hooversville Community Building on the evening of May 23, 2001.  Additionally a written statement in support from a homebound person (Dorothy Diehl) was received by stipulation of counsel.  By my count approximately 100 persons were in attendance.  No one spoke in opposition.  Tr. 37-187; Dorothy Diehl Exhibit 1.

29. The town of Somerset is the location for the Somerset County government offices, all of which are within the Somerset exchange.  Hooversville, of course, is also located in Somerset County.  Verizon North St. 1, p. 8.

30. Complainant Marjorie Bubner presented copies of the pages of a petition that she circulated.  The petition contains in excess of 300 signatures in support of toll free calling from Hooversville to the Somerset exchange.  Tr. 60-61, 233-234; Bubner Exhibit 1.

31. Many Hooversville residential customers of Verizon North incur toll charges to contact doctors, dentists, hospitals, retail outlets, banks, employers, attorneys, insurance companies, county government, and others.  OCA St. 1, p. 13; Tr. 59, 62, 74, 77, 92, 109-110, 141, 148-149, 156-157, 159-162, 173-178 and 180.

32. Residential customers of Verizon North testified to their participation in many social activities that involve calling parties in the Somerset exchange.  OCA St. 1, p. 13; Tr. 95-97.

33. Many Hooversville residential customers have relatives and friends who reside in the Somerset exchange, and regular telephone contact with them results in high toll charges.  OCA St. 1, p. 13; Tr. 48, 59, 92, 123, 128, 141, 156, 167, 170 and 179.

34. In addition to state and county government offices for social services and other governmental programs, the Social Security Administration has an office in the Somerset exchange.  Apparently none of these have a toll-free number.  OCA. St. 1, p. 13-14; Tr. 54-56, 128-129; Chardae Kaiser Exhibit 1; Dorothy J. Diehl Exhibit 1.

35. Reverend Bill Blair is the pastor for three United Methodist churches in the Hooversville area, one in Hooversville and the other two towards Somerset and in the Somerset exchange.  As his home and base is in Hooversville, he and his parishioners located in the Somerset exchange incur toll charges when using telephone service to contact one another.  He tries to minimize expense on his end by using a cellular telephone when possible.  However, due in part to the hilly terrain cellular service is not particularly reliable.  He typically hears complaints on a weekly basis about the cost of telephone service between Hooversville and Somerset.  Tr. 44-48.

36. Ms. Roberta Lohr testified on behalf of the Somerset Trust Company, the only bank in Hooversville.  Somerset Trust is headquartered in Somerset and serves the entire county.  Somerset Trust was invited by the Hooversville community to open a branch in Hooversville, and it did so in 1999.  In eighteen months the deposits at the branch grew to total $5 million and the branch serves about 1,000 customers.  Ms. Lohr expressed her opinion that Somerset was a “pivotal community” for the Hooversville residents.  While the toll charges for her branch are not consequential in a business sense, Ms. Lohr stated that her customers were hindered by the toll charges from effectively communicating with the community they identify with the most.  Tr. 81-89.

37. Some Hooversville customers of Verizon North have tried using cellular services as an alternative means of communicating with parties in the Somerset exchange.  Cellular service, however, in the hilly terrain is not always reliable and is not cost effective.  OCA St. 1, pp. 15-16; Tr. 45, 48, 79, 94, 116 and 124-125.

38. Hooversville customers of Verizon North avoid making calls to the Somerset exchange by having friends or family members in other exchanges make the calls, or by travelling to locations outside the Hooversville exchange, or by placing calls from their places of employment, or by refraining from calling.  OCA St. 1, pp. 10-11; Tr. 45, 116, 145 and 167.

III.
Discussion

The present case presents a set of issues relating to the reasonableness and adequacy of the local calling area of Verizon North’s Hooversville exchange. As presently configured, the exchange encompasses about 18 square miles.  Its local calling area includes the exchanges of Boswell, Hooversville, Johnstown and Stoystown.  This local calling area covers approximately 263 square miles. Verizon North Ex. 1; Verizon North St. 1, pp. 6‑7.



A Hooversville residential customer pays $13.80 per month for a dial tone line and an unlimited local calling area package. In Verizon North witness Prickett’s proprietary testimony, Verizon North identifies the number of access lines in the Hooversville local calling area. Verizon North St. 1, p. 6.


Despite the large local calling area of the Hooversville exchange, a number of Hooversville residents complain this local calling area fails to adequately serve their community of interest, which lies in Somerset.  In essence, they contend that Verizon North provides unreasonable and inadequate service, because they must incur the burden of toll changes to conduct the affairs of their daily lives in Somerset.

A.
The Legal Standard


Any person, having an interest in the subject matter, may file a complaint with the Commission setting forth any act or thing done or failed to be done by any public utility in violation of any law, which the Commission has jurisdiction to administer.  66 Pa. C.S. §701.  Section 1501 of the Public Utility Code (“Code”) imposes upon every public utility a duty to furnish and maintain adequate, efficient and reasonable service and facilities.  66 Pa. C.S. §1501.  This provision of the Code requires a public utility to “...make all such repairs, changes...and improvements in or to such service or facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.”  The term “service” is “used in its broadest and most inclusive sense, includ[ing] any and all acts done, rendered, or performed, and any and all things furnished or supplied...by public utilities...in the performance of their duties under [the Public Utility Code]....”  66 Pa. C.S. §102.


The Complainant in this case asserts Verizon North is acting unreasonably by failing to provide her (and her neighbors) with Extended Area Service from its Hooversville exchange to the Somerset exchange so she can avoid toll charges.  Ms. Bubner implicitly alleges the service Verizon North offers her is inadequate or unreasonable, in violation of the Code.  66 Pa. C.S. §1501.  As a proponent seeking affirmative relief from the Commission, Bubner and the intervening Office of Consumer Advocate bear the burden of proof.  66 Pa. C.S. §332(a).

B.
The Burden of Proof


The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The term “preponderance of the evidence” means that one party must present evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  The Commission has held that a complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



Accordingly, one must review the record in this proceeding to determine whether the Complainant has satisfied her burden of proof.  If the review indicates this burden has been satisfied, one must then determine whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof cannot be satisfied, unless the party bearing the burden of proof presents additional evidence.  Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967), and Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982) aff'd., 501 Pa. 443, 461 A.2d 1234 (1982).

In determining whether the Complainant has satisfied her burden of proof, care must be exercised to ensure the decision of the Commission is supported by substantial evidence.  Dutchland Tours, Inc. v. Pa. P.U.C., 337 A.2d 922, 925 (Pa. Cmwlth. 1975).  Pennsylvania courts have defined the term “substantial evidence” to mean such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Com., Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

C.
The Commission’s EAS Regulations


The Commission’s Extended Area Service (“EAS”) regulations, 52 Pa. Code §§63.71‑63.77, as amended, provide a framework for determining when various public policy concerns justify provision of EAS or an Optional Calling Plan (“OCP”) between exchanges in order for a telephone utility to meet its statutory duty to provide adequate service.  By Order entered January 12, 1989 at Docket No. I-80090338, the Commission adopted these regulations, which became effective March 18, 1989.  Pennsylvania Bulletin, Volume 19, No. 11, page 1179.  When adopting these regulations, the Commission provided guidance both for construing and applying the EAS regulations and for evaluating the evidence presented in this proceeding:


We believe that these regulations, as modified, strike a fair balance between the need for uniform EAS standards and our need to retain discretion to consider the equities in specific EAS applications.

*   *   *


In §63.77 of these regulations, we have attempted to establish specific criteria for adjudication of EAS complaints.  The criteria are not intended to depart from the public policy considerations relied on in prior cases, but are an attempt to provide “bright lines” to guide parties and administrative law judges involved in future EAS proceedings.


In recent years, we have issued a considerable number of decisions adjudicating EAS complaints.  In these decisions, we have identified public policy concerns related to the implementation of EAS.  Overall, the Commission has looked to whether the boundaries of the local calling areas created artificial and inequitable economic boundaries within an otherwise cohesive community.  It is community, not individual, need which has been our overriding concern.  EAS should not be viewed as merely an alternative to interexchange toll rates.  In adjudication of complaint proceedings, EAS will normally not be ordered, unless the usage standards established in §63.74 are met.  However, the Commission will examine all circumstances of record in each individual case.

Id. at 1181 (emphasis added).  Thus, the Commission’s objective in adjudicating EAS complaints is to determine whether the boundaries of the local calling area create artificial and inequitable economic barriers within a community.  The primary thrust in deciding EAS cases is to determine community, not individual, needs.  The Commission must consider the regulatory criteria and balance the interests of all those whom the decision will affect, e.g., the complainants, other members of the community, both business and residential customers, as well as the affected telecommunications carriers.  Proper application of these standards assures that a minority of customers in an exchange do not receive preferential rate treatment subsidized by a majority of customers in that exchange, who must pay for the additional facilities necessary to provide EAS.  At the same time, the regulations assure the provision of EAS, where circumstances warrant it.


1.
Mandatory EAS


The Commission distinguishes between mandatory and discretionary EAS under its regulations.  See, Norton v. Verizon PA Inc., Docket No. C‑00992980 (Order entered March 29, 2002); and Golden v. Bell Atlantic-PA, Inc., et al., Docket No. C‑00981878 (Order entered January 26, 2001).  One may define “mandatory EAS” as the directive for EAS under the Commission’s regulations, when certain traffic study thresholds under the regulations are met.  Golden, supra, Slip Op. at 21, n. 45.



At one time, 52 Pa. Code §63.72 required each local exchange carrier, such as Verizon North, to conduct biennial interexchange toll traffic usage studies over both intraLATA
 and interLATA routes to measure the average calling frequency between contiguous exchanges
 and between noncontiguous exchanges having toll rate centers within 16 miles.
  52 Pa. Code §63.73 requires a telephone company to offer an alternative to EAS, such as an Optional Calling Plan, if its study reveals an average monthly calling frequency of more than 2.00 calls per access line from one exchange to another and where at least 25% of the access lines in the calling exchange have been used for 1.00 or more calls per month to the receiving exchange over a route for which the local exchange carrier provides toll service.  These OCPs may include either the ability to purchase for a flat fee a block of time for calls and a continuing discount for all usage exceeding the initial block of time to the receiving exchange during each billing period or another rate option that the Commission approves.  52 Pa. Code §63.73(a) (1) & (2).



52 Pa. Code §63.74 requires an EAS subscriber poll, if a traffic study between contiguous exchanges or between qualified noncontiguous exchanges indicates an average monthly calling frequency of 5.5 or more calls per access line from one exchange to another and where at least 50% of the access lines in the calling exchange have been used for 1.00 or more calls per month to the receiving exchange for an intraLATA route.


2.
Discretionary EAS


Formal complaints, such as the present case, seeking implementation of EAS are permissible under 52 Pa. Code §63.76, but will be evaluated under 52 Pa. Code §63.77.  Pursuant to this latter regulation, the Commission will consider the following criteria in evaluating EAS complaints: (1) the amount of toll charge traffic between the two exchanges; (2) the cost to the utility of implementing EAS; (3) the potential increase in the local service charge due to implementation of EAS versus the current cost to subscribers for interexchange toll calls; (4) demography and the proximity of the exchanges as indicating community of interest; (5) the availability of alternatives to EAS; and (6) the economic effect on the community if the local service area is not extended.



a.
The Amount of Traffic Between the Exchanges


Just as the results of a toll traffic study do not end the inquiry into discretionary EAS, so too, study results are not conclusive alone when looking at the overall traffic patterns between the subject exchanges.  To be sure, Verizon North’s March 2001 toll traffic study appears to show insufficient recorded toll traffic to justify mandatory EAS from the Hooversville exchange to the Somerset exchange.  Nevertheless, these toll traffic study results portray an incomplete picture.



Verizon North concedes it cannot consider cell phone usage either in conducting this study or in any other way, because it cannot capture cellular communications that do not pass over its network.  Likewise, it cannot consider dial‑around service, payphone or pre-paid calling card usage.  Nearly every witness appearing at the May 23, 2001 hearing testified to using at least one or more of these methods of communication to avoid toll calls to Somerset.  For the same reason, many witnesses relate they engage in a signal-and-call-back system with their relatives and friends living in Somerset.  These unanswered calls obviously are not captured in Verizon North’s traffic study.



Just as obviously, other competing interexchange carriers handle intraLATA interexchange toll call traffic originating in the Hooversville exchange.  Yet, this traffic was not captured in the March 2001 traffic study either.  Thus, the traffic study understated the traffic between these exchanges.  See, Fenske, et al. v. GTE North, Inc., Docket No. C‑00968442 (Order entered February 16, 1999).



The Commission recently ruled the “threshold requirements of 52 Pa. Code §63.74 are strictly applicable to mandatory EAS cases as opposed to a discretionary EAS case....”  Norton, supra at 17.  In Norton, the Commission granted EAS where call data that Verizon PA Inc. provided were below the 5.5 average call rate and 50% distribution rate threshold required for mandatory EAS.  The Commission went on to explain, “We emphasize that although the threshold requirements are an important factor in considering whether or not EAS is warranted on a particular route, the ALJ still has the discretion to determine whether the traffic volume on a particular toll route, when taken into account with community of interest factors, would warrant EAS.”  Id. at 18.



In granting EAS in that case, the Commission followed long-standing precedent that it will not necessarily deny an EAS complaint where traffic numbers fall below the mandatory EAS threshold established in 52 Pa. Code §63.74.  The Commission addressed the scope of its EAS authority in Smith v. GTE North, Inc., Docket No. C‑00923867 (Order entered January 10, 1994), wherein it declared:

We reject the I.D.’s [Initial Decision’s] view that our EAS authority is confined to those contiguous and noncontiguous exchanges, as defined in Section 63.71, that are the subject of mandatory traffic usage studies....  This approach wrongfully attempts to establish a ceiling on our EAS authority.  Our EAS regulations establish the minimum, not maximum, scope of our EAS authority.  We reject the view offered by the I.D. because that view assumes our EAS regulations are static, that our EAS authority is limited to those exchanges subject to Section 63.72 and 63.72(a), and that the Commission is precluded from ever considering other EAS petitions.

Id., Slip Op. at 8 (emphasis added).  In so ruling, the Commission relied upon its Final Order approving the EAS regulations, supra, wherein it declared:

We intend to preserve the balance between certainty in application of EAS standards and our exercise of discretion in considering the equities of various factual situations involving the interfacing of telephone exchanges... [we] preserve the discretion necessary to reach equitable results in cases which do not meet the specific EAS requirements [although]... the EAS will normally not be ordered unless the usage standards in §63.74 are met.  However, the Commission will examine all circumstances of record in each individual case.

19 Pennsylvania Bulletin No. 11 at 1179 (emphasis in Smith, supra).



Accordingly, the Commission must weigh all circumstances of record when reviewing a request for discretionary EAS.  While certainly an important factor, toll traffic study results nevertheless are not conclusive when looking at the overall traffic patterns between the subject exchanges.  This study fails to capture significant alternatives to Verizon North’s service as described supra, that individuals utilize to conduct the affairs of their daily lives in their communities of interest while avoiding the burden of toll calls.  Therefore, the weight one accords this toll traffic study must be considered in conjunction with the other factors set forth in 52 Pa. Code §63.77.



b.
The Cost to Verizon North


In determining whether to require implementation of EAS, one must consider the cost to the utility.  52 Pa. Code §63.77(2).  Verizon North calculates three major components of the costs it will experience, if EAS is implemented from Hooversville to Somerset.  These costs include: (1) lost toll; (2) capital costs, i.e., additional equipment and facilities; and (3) expenses of regulatory requirements.  Verizon North St. 1, pp. 17‑18.



While implementation costs are clearly relevant, the Commission’s regulations do not list “lost toll revenue” among the criteria to be weighed to determine whether discretionary EAS polling should be ordered.  The Commission has held “that consideration of lost toll revenues is irrelevant, because these revenues are distinct from the Company’s cost of implementing EAS.”  Norton, supra at 38.  Thus, Verizon North’s alleged lost toll revenue is not a proper subject for review here.  Id.



Furthermore, it is not uncommon for telephone companies to experience some decline in toll revenue when calls are switched from toll to local.  See, Petition of Conestoga Telephone and Telegraph Co., Docket No. P‑00910552 (Order entered April 10, 1992) (establishment of EAS would result in net annual toll revenue loss of $52,898); Pa. P.U.C. v. Laurel Highland Telephone Co., Docket No. P‑00930643 (Order entered March 15, 1993) (a net annual toll revenue loss of $41,810); Petition of North Pittsburgh Telephone Co., Docket No. P‑00900439 (Order entered December 6, 1990) (a net annual toll revenue loss of $980,000).



Moreover, implementation of EAS may actually create revenue through an increase in residential and commercial subscribers.  With a decrease in toll charges, both current and new customers may use the savings to purchase additional lines or other optional services, e.g., call-waiting, caller ID, three-way calling, etc., that generate additional revenue.  While an economic forecast is admittedly not part of this record, one cannot blindly accept the insinuation that Verizon North will forego the opportunity to use its superior market position to pursue these potential revenue enhancements should EAS be granted.  As the Commission noted in Norton, supra at 38, Chapter 30, 66 Pa. C.S. §§3001‑3009, provides Verizon North “even more opportunity than the older rate base/rate of return method of regulation to seek its own, additional services that will increase the Company’s earnings and overall annual operating revenues.”  At the very least, Verizon North’s “lost revenues” claim is speculative and uncertain.



The capital and regulatory costs associated with implementation of EAS from Hooversville to Somerset are a miniscule fraction of Verizon North’s overall revenue.  See, Golden, supra at 41.



c.
The Economic Benefit of EAS


The Commission’s regulations mandate a balancing of any increase in the local service charge occasioned by implementing EAS against the current interexchange toll call cost on the route in question.  52 Pa. Code §63.77(3).  The ongoing economic hardship that witnesses appearing at the May 23, 2001 hearing experience due to toll charges easily outweighs the increased annual charge that they will incur upon implementation of EAS from Hooversville to Somerset.  Each of the witnesses voiced concerns about how the burden of toll calls has impacted the activities of their daily living  They believe the economic hardship they must endure outweighs an increase of the local service charge.  They conclude this increase will be cost effective for them.  Whether the same opinion holds true for all customers in the Hooversville exchange may only be decided after a polling to determine the degree of interest in EAS from Hooversville to Somerset.



d.
Evidence of “Community of Interest”


The Commission also must consider “[t]he demography and the proximity of the exchanges as indicating community of interest.”  52 Pa. Code §63.77(4).  Under this evaluation, the community defines its own local calling area by demonstrating their calling needs.  The circumstances of each case determine how one may define an appropriate community of interest.



In Smith v. General Telephone Company of Pennsylvania, 58 Pa. P.U.C. 708 (1984),
 20 Central City witnesses testified that EAS was necessary from Central City to Johnstown, Somerset and Windber to communicate with educational institutions, religious organizations, doctors and specialists, hospitals, emergency services, business establishments and employers.  Id. at 710‑711.  In response, General Telephone 

Company introduced a section of the Central City Yellow Pages directory attempting to 

show that necessary services were available within the local exchange.  Id. at 711, n. 9.  The Commission found the witnesses’ testimony more probative and convincing of a community of interest than the documentary evidence that the telephone company presented.  Id. at 711.  In conjunction with toll traffic levels, the Commission determined that Central City’s community of interest extended to Johnstown, Somerset and Windber.  It ordered the utility to provide EAS for Central City customers to those areas.  Id. at 713.



In Norton, supra at 27‑28, Verizon PA argued EAS should not be granted where a local calling area provides access to many services needed to conduct day-to-day activities.  Verizon PA asserted the existing calling area allowed residents to call toll-free for many services and their preference to call a neighboring exchange should not be grounds for granting EAS.  Id.  In rejecting that argument, the Commission stated, “the fact that an exchange’s existing local calling area supports toll-free calling to the medical profession, business and educational entities, friends and families, does not mean that a community of interest cannot exist with an exchange outside the local calling area.”  Id. at 34.  The Commission continued:

We are of the opinion that if personal calling preferences of an exchange rise to a level such that those personal calling preferences are used regularly to select a more suitable doctor, dentist, medical institution or more competitive shopping opportunities in the exchange outside the local calling area, then those personal calling preferences all contribute towards the existence of a community of interest.  In other words, a community of interest is based on relationships — either personal or business — which are established with doctors, dentists, businesses, relatives, friends, etc., in a specific exchange area.

Id.



The Complainant, and every witness who testified at the evidentiary hearing on May 23, 2001 in this case, emphasize their community of interest extends beyond the local calling area of the Hooversville exchange and local calling area to incorporate the Somerset exchange.  As a consequence, they must incur high toll charges to meet their day-to-day needs.



The county seat and courthouse for Somerset County is in Somerset.  The State Representative for the residents of Hooversville, Bob Bastian, maintains his office in Somerset.  Many of his constituents must incur toll charges to call his Somerset office. Tr. 54-58.  



Hooversville residents must call Somerset for employment or business reasons.  They call Somerset seeking professional medical assistance and treatment.  In short, these residents consider the geographic proximity of Somerset to offer more attractive medical and shopping opportunities than Johnstown. E.g. see tr. 128-131; 155-163; 170-179.



Nearly all of the Hooversville witnesses testified they or their children have friends and relatives living in the Somerset area. These witnesses represent a reasonable cross section of the need for the proposed EAS.  Consequently, as in Norton and Smith, supra, ample support exists for the conclusion that the community of interest of Jackson Township residents encompasses Ebensburg.



e.
Alternatives to EAS

Another criterion the Commission considers in reviewing EAS complaints is the availability of alternatives to EAS.  52 Pa. Code §63.77(5).  Presently, Verizon North customers may incur toll charges of as high as 13¢ a minute to call Somerset from the Hooversville exchange. Tr. 281-282.  Verizon North does offer two OCPs from Hooversville to Somerset. Verizon North St. 1, p. 16.

The first, the Verizon Easy Savings Plan provides residential customers with a 10% discount on intraLATA toll calls for usage between $10.00 and $24.99, and  a 25% discount for usage of $25.00 or more per month.  Verizon North St. 1, p. 16.  The second, the Verizon One Easy Price Plan provides a flat $0.10 per minute charge for all intraLATA toll calls.  There is no additional charge for either plan; the customer need only ask.  Verizon North St. 1, p. 16; Tr. 280-281.



The Easy Savings Plan surpasses the One Easy Price Plan at about 400 minutes of monthly usage.  Four hundred minutes at $0.13 per minute equates under the current toll charge to a total of $52.00.  The Easy Saving Plan would reduce that charge by 25% to $39.00.  The charge under the One Easy Price Plan would be $40.00.  Obviously, EAS at $1.05 additional per month is considerably more economical than any of the above.



f.
The Economic Effect Upon the Community


Lastly, the Commission must consider the economic effect on the community, if the local calling area is not extended.  52 Pa. Code §63.77(6).  The record abundantly supports a finding that Hooversville residents suffer substantial economic disadvantage by the limitations the existing local calling area places upon them.  Several examples support this conclusion.



Ray Rossel lives in Hooversville and also conducts his contracting business from there.  He maintains both residential and commercial telephone service.  He would like to do more business in Somerset and would purchase more of his supplies in Somerset except for the cost of toll calling.  Tr. 164-168.



Mr. Lawrence Noll resides in Hooversville and has four adult children, calls to whom are all long distance.  One daughter has a medical condition that requires Mr. Noll to talk to her daily.  Further, he would do more business in Somerset but for the toll charges.  Finally, he is part of a social organization that would do more organizing in Somerset but for the toll charges.  Tr. 179-180.



Mr. Lester McNutt is a resident of Hooversville and is a member of the Hooversville Borough Council.  The Borough made about 390 calls to Somerset in 2000.  Personally Mr. McNutt testified that he made 300 to 400 calls to Somerset per year.  Further, he sits on the boards of several volunteer conservation organizations.  They all incur toll calls for calls to the Somerset area.  Tr. 128-141.

D.
Conclusion

These examples typify the economic disadvantage visited upon Hooversville residents and small businesses by a local calling area that is inadequate to meet their “day-to-day calling needs,” which Verizon North declares to be the touchstone for designing an exchange. Verizon North St. 1, p. 4.  Indeed, the community of interest of customers to a significant degree is voluntarily determined and accommodating individual preferences is not in the public interest.  No matter how a local calling area is determined, some subscribers will be dissatisfied due to their own particular desires and needs, which may change over time.  In defining an appropriate local calling area, the broader public interest must prevail; otherwise, the majority of customers will pay for the preferences of the few.  Enlarging local calling areas only to meet the needs of a minority places an unfair burden on the majority, since the cost of expanding a local calling area is borne by all customers in an exchange regardless of the extent of individual usage.  Korey v. Bell Telephone Company of Pennsylvania, 53 Pa. P.U.C. 157 (1979).



Nevertheless, balancing the equities in a given case is a dynamic exercise — not mathematical rote.  Smith, supra at 8.  To reiterate, the Commission must weigh all circumstances of record when reviewing a request for discretionary EAS.  As the state’s population increases and diversifies, people may have divergent communities of interest than those existing when telephone service began.  As people move, they bring different communities of interest with them and these interests may eventually change over time as well. Guaranteeing an opportunity for universal access to the telephone network at an affordable price necessarily entails revisiting from time to time the reasonableness of a local calling area for an exchange to determine whether it continues to serve an appropriate community of interest.  When substantial evidence in a case demonstrates a sizeable cross section of a community is not receiving service that meets its needs, the public interest is not well served and an opportunity to change that service must be offered.



But for the lack of 16 valid ballots, EAS would already be in place for calls from Hooversville to Somerset.  The traffic studies done in 1993 and 1995 produced results above the minimum standards for mandatory EAS.  The decline in the toll usage on the Verizon North system most assuredly results from the availability of competing means of communicating, whether by cellular telephone, calling card, or other interexchange carriers.  Please see findings of fact 16–23 above.



To recap, the present record discloses a fair representation of the residents of the Hooversville exchange requesting relief from the economic burden of toll charges on calls on the Verizon North system from Hooversville to Somerset.  The record here includes not just the testimony of the persons who presented testimony but the sizable turnout for the public hearing, the number of signatures on Ms. Bubner’s petitions, as well as the history of studies with results exceeding the mandatory EAS standards.  The financial burden on Verizon North is minimal and may well result in increased revenues from customers who return to Verizon North to carry their toll calls.  The witness for Verizon North provided some comments on the current regulations and changes she would like to see implemented.  Tr. 272-280.  The gist of it would be to let the marketplace set the price of the service.  However, the regulations and decisions made based upon those regulations are what are in effect now.  Complainant and her neighbors have demonstrated that they are economically disadvantaged by the current toll charges.  The record demonstrates that a community of interest on both grounds of demography and proximity exists between Hooversville and Somerset such to warrant directing the conducting of a poll.   The increase of $1.05 per month for EAS is minimal compared to $0.13 per minute for the interexchange toll for calls to Somerset.  The present service is deficient.

To remedy this deficiency, Verizon North should be directed to conduct a polling pursuant to the Commission’s regulations to determine if a majority of the customers of its Hooversville exchange favor EAS from Hooversville to Somerset.  This polling will provide Hooversville customers with the opportunity to obtain the remedy they seek, i.e., one‑way EAS from Hooversville to Somerset.



For all of the foregoing reasons, the complaint of Marjorie L. Bubner should be sustained to the extent she requests a polling of subscribers in Verizon North’s Hooversville exchange to determine whether they favor one-way EAS from the Hooversville exchange to the Somerset exchange.

IV.
Conclusions of Law
1. This Commission has jurisdiction over the subject matter of and the parties to this proceeding.  See, 66 Pa. C.S. §§501, et seq.

2. The Complainant bears the burden of proving that the existing local calling area of Verizon North’s Hooversville exchange constitutes unreasonable and inadequate service.  See, 66 Pa. C.S. §332(a); 66 Pa. C.S. §1501.

3. The Complainant has met her burden of proving that the local calling area of Verizon North’s Hooversville exchange is unreasonable and inadequate.  See, 66 Pa. C.S. §1501; 52 Pa. Code §63.77.

4. To remedy this inadequate service, Verizon North must conduct a polling of all subscribers in its Hooversville exchange to determine whether they favor implementing one-way EAS from the Hooversville exchange to the Somerset exchange.  See, 52 Pa. Code §§63.75‑63.76.

V.
ORDER



THEREFORE,



IT IS ORDERED:

1. That the complaint of Marjorie L. Bubner against Verizon North Inc., docketed with the Pennsylvania Public Utility Commission at No. C‑00004308, is hereby granted to the extent that it requests a polling of all subscribers in the Hooversville exchange of Verizon North Inc. to determine if one-way Extended Area Service should be implemented from the Hooversville exchange to the Somerset exchange.

2. That Verizon North Inc. shall conduct a polling of all of its Hooversville exchange subscribers to determine their interest in implementing one-way Extended Area Service from the Hooversville exchange to the Somerset exchange within 120 days of entry of the Commission’s final Order in this case pursuant to 52 Pa. Code §§63.71‑63.77.

Dated:  June 21, 2002

















Michael A. Nemec







Administrative Law Judge

�	Section 63.71 defines a “LATA” as a “local access and transport area as designated by Federal law.”  52 Pa. Code §63.71.


�	Section 63.71 defines an “exchange” as an “area served by one or more central offices, which has a unique local calling area and a defined rate center from which toll distances are measured.”  52 Pa. Code §63.71.


�	The Commission suspended the biennial traffic study requirement.  In re: Formal Investigation to Examine and Establish Updated Principles and Policies for Telecommunications Services in the Commonwealth, Docket No. I�00940035 (Order entered March 25, 1999). 





�	All exchanges involved in the present case are in the same area code.  Accordingly, they appear to be intraLATA, but not interLATA, exchanges.


� 	The Commission later issued an unpublished Order modifying its original Opinion and Order Nisi in Smith.  That Order required EAS to Windber only — reversing the original Order requiring EAS to Johnstown and Somerset as well.  See also, Smith v. General Telephone Co. of Pa., 60 Pa. P.U.C. 115 (1985) (denying Petitions for Reconsideration of the modified Order).
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