BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION
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:
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:

Philadelphia Suburban Water Company
:

INITIAL DECISION
Before

KY VAN NGUYEN

Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On January 7, 2002, M. E. Muschamp (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against Philadelphia Suburban Water Company (the Respondent).  In the complaint, the Complainant essentially alleged that she was charged an extra amount of $22.50 for her water usage but that this amount was a price demanded for nothing.  She requested the Commission to investigate this practice.



On February 14, 2002, the Respondent filed an answer to the complaint, averring that the Complainant’s residence is located in the Respondent’s Main Division, that for this reason she was charged quarterly a minimum charge of $22.50, and that the charge was assessed for the availability of water service under the Respondent’s rules and regulations.



On April 15, 2002, I received a letter from the Complainant, stating that she would not attend the hearing because she was 73 years old and that she did not expect to succeed in this dispute.



On May 30, 2002, a hearing on the complaint was held.  The Respondent was represented by Frances P. Orth, Esquire.  The Complainant did not appear.  I conducted the hearing without her. 

FINDINGS OF FACT


1.
The Complainant is a residential customer of the Respondent’s and takes service at 2987 Eastburn Avenue, Broomall, Pennsylvania (Formal Complaint Form).



2.
The Complainant lives in the Respondent’s Main Division Tariff area.  By reason of the location in which she lives, she is charged a minimum charge of $22.50 a quarter with no allowance (N.T. 6, 7).



3.
Allowance, either monthly or quarterly, is an amount of water which a customer can use without a charge.  The Respondent has abolished minimum allowance in most of its certificated territory to send the right pricing signal and to encourage customers to conserve (N.T. 7).



4.
The Respondent’s Tariff was approved by the Commission under the Commission guidelines on single tariff pricing policy (N.T. 8, 9).



5.
The Respondent’s minimum charge is imposed to recoup costs of maintaining wells, boosters, reservoirs, treatment plants, and transmission and distribution mains (N.T. 10, 11).

DISCUSSION



Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of this case, the Complainant has the burden of proving that the Respondent’s minimum charge is no longer reasonable or violates the Commission’s regulations.



The Respondent testified that the minimum charge was established to recover its maintenance costs and that the charge was approved by the Commission under the Commission policy on single tariff pricing and conservation measures.



In Behrend v. Bell Telephone Company, 242 Pa. Superior Ct. 47, 363 A.2d 1152 (1976), the Court has ruled that tariffs filed with a state regulatory agency, such as the Commission, are not mere contracts but have the force of law and are binding on both utility and ratepayers.



The Complainant did not appear to shoulder her burden of establishing the unreasonableness of the minimum charge.  She merely asserted in her complaint that the Respondent’s charge was demanded for nothing.  For this reason alone, the Complainant’s complaint should be dismissed.

CONCLUSION OF LAW


The Commission has jurisdiction over the parties and subject matter of this complaint.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of M. E. Muschamp against Philadelphia Suburban Water Company at Docket No. C-20026709 is dismissed with prejudice.

Date:  _________________


_______________________________________







KY VAN NGUYEN







Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.”
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