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HISTORY OF THE PROCEEDING



On or about April 18, 2001, Leonard Kunkin Associates, Inc. (Kunkin or Complainant) filed a Complaint against Mack Oil Company d/b/a The Mack Services Group (Respondent or Mack) and PECO Energy Company (PECO).  That portion of the Complaint against Mack was docketed at Docket No. C-00015302 and that portion of the Complaint against PECO was docketed at Docket No. C-00015303.  By Initial Decision dated June 1, 2001, PECO's Motion to Dismiss the Complaint against PECO was granted and a Final Order was served under date of July 10, 2001.



The Complaint seeks a declaratory order from the Commission pursuant to the provisions of 66 Pa. C.S. §331(f).  In its Complaint against Mack, Complainant alleges, inter alia, that Mack violated the Natural Gas Choice and Competition Act (Act), 66 Pa. C.S.S. §2208(e) and the PUC Licensing Order (Docket No. A-125017 adopted 10/15/99 and entered 10/19/99) authorizing Mack to supply natural gas service to the public within PECO's service territory, by (1) failing to give Complainant and PECO appropriate notice that it was terminating its natural gas services under a Supply Agreement (Agreement) of January 11, 2000 between the parties; (2) failing to permit Complainant to repair its relationship with Mack before terminating gas service; (3) overcharging Complainant for natural gas service for the period of November 2000 through January 2001 by charging in excess of the contract rate of $3.51 per Mcf; and that as a result thereof, Complainant has incurred damages in the form of unauthorized use penalties assessed by PECO.  In its prayer for relief, Complainant requested that the Commission:

1.
declare Mack to be in violation of the Act and the PUC Licensing Order;

2.
declare Mack's cancellation of gas service to Kunkin for the month of January 2001 null and void;

3.
direct Mack to retroactively nominate to PECO for the month of January 2001 an allocation of natural gas to Complainant based on its historical usage;

4.
declare the unauthorized use charges assessed by PECO null and void or, in the alternative, direct Mack to pay said charges to PECO for the month of January 2001;

5.
direct Mack to recalculate its charges to Kunkin at the contract rate for the period of November 2000 through January 2001;

6.
provide for such other relief deemed just and appropriate under the circumstances.



On May 14, 2001, Mack filed an Answer and Motion to Dismiss.  Complainant's Answer to Mack's Motion to Dismiss was filed May 22, 2001.  By Order of June 1, 2001, Administrative Law Judge Wayne L. Weismandel denied Mack's Motion to Dismiss.  In its Answer to the Complaint, Mack admitted and denied various allegations set forth in the Complaint, and averred that Complainant's interpretation of 66 Pa. C.S.A. §2208(e) was incomplete and inaccurate; that said section does not provide that contract cancellation cannot occur without notice or that any penalty will be invoked if notice is not provided; that the purpose of the Act was to deregulate the natural gas market and remove the PUC from contract disputes by stating that nothing in the Act shall preclude a natural gas supplier (NGS) from cancelling a contract for legal cause and that if appropriate notice is not given, the contractual issue would be dealt with in a forum other than the PUC; that Mack's Licensing Order regarding service terminating notice is inapplicable to Complainant; that Mack did not violate either the Act or the Licensing Order; that Mack gave Complainant appropriate notice and provided Complainant the opportunity to repair its relationship with Mack; that Mack did not overcharge Complainant; that Mack was not responsible for penalties charged by PECO to Complainant; that the Act does not authorize the PUC to provide the relief requested by Complainant; that the Act [§2208(e)] does not specifically state that notice is required in order for a natural gas supplier (NGS) to cancel its contract with a customer for legal cause; that because Mack cancelled the Agreement based upon the provisions contained therein, Mack was not in violation of §2208(e) because said section does not require that notice be given prior to cancellation; that assuming arguendo that notice was required, Mack provided same through its November 30, 2000 letter terminating the Agreement as well as past due reminders and billing invoices which indicated Complainant's failure to make timely payments.  In its prayer for relief, Mack requested that the Complaint be dismissed.



Following prehearing conferences and discovery, an initial hearing was held on March 4, 2002.  Complainant called one witness on direct and one witness as of cross-examination and introduced 12 exhibits.  Respondent called one witness as of cross-examination and introduced 5 exhibits.  The record consists of 142 pages of transcript and the aforesaid exhibits.  Briefs and Reply Briefs were submitted.

FINDINGS OF FACT



Without objection, the following facts were received into evidence (N.T. 43-47, 102):



1.
Mack Oil Company, Inc. doing business as The Mack Services Group (Mack) is in the business of selling natural gas and other energy commodities to the public.



2.
Leonard Kunkin Associates, Inc. (Kunkin) is a corporation that is engaged in the steel construction business.



3.
Mack applied to the Pennsylvania Public Utility Commission (Commission) on July 20, 1999 for issuance of a License to operate as a broker/marketer, aggregator and provider of natural gas supply services in the Commonwealth of Pennsylvania.



4
By Order adopted October 15, 1999 and entered October 19, 1999, the Commission authorized Mack to operate as a gas supplier in the Commonwealth of Pennsylvania subject to the terms of the October 19, 1999 Order (Complainant's Exhibit A-1).

5.
On or about January 11, 2000, Mack and Kunkin executed a Natural Gas Sales Agreement (Supply Agreement), a true and correct copy of which is marked as Complainant's Exhibit A-2.



6.
Pursuant to the Supply Agreement, subject to the terms and conditions contained therein, Kunkin agreed to purchase from Mack, and Mack agreed to sell to Kunkin, Kunkin's total natural gas requirements at a price of $3.51 per Mcf (thousand cubic feet) for the one year period of February 1, 2000 through January 31, 2001.



7.
Mack mailed to Kunkin on November 30, 2000 a letter dated November 30, 2000, a true and correct copy of which is marked Complainant's Exhibit A-3.



8.
Attached to Mack's November 30, 2000 letter that has been marked Complainant's Exhibit A-3 was a letter dated September 5, 2000 addressed to Leonard Kunkin by The Mack Services Group Credit Department.  A true and correct copy of the September 5, 2000 letter is marked Complainant's Exhibit A-4.



9.
On December 5, 2000, Mack mailed to Kunkin invoices for each of the two accounts that Kunkin had with Mack.  True and correct copies of the December 5, 2000 invoices are marked Complainant's Exhibits A-5 and A-6 respectively.



10.
On December 29, 2000, Mack sent Kunkin a letter, a true and correct copy of which (including handwritten notations made by Kunkin) is marked Complainant's Exhibit A-7.



11.
On January 22, 2001, Kunkin sent Mack a letter and compilation schedule, together with a check payable to Mack in the amount of $4,008.88, all of which Mack received on or before January 26, 2001. A true and correct copy of the January 22. 2001 letter and compilation schedule are marked Complainant's Exhibit A-8.



12.
On January 26, 2001, Mack sent to Kunkin a letter dated January 26, 2001, a true and correct copy of which is marked Complainant's Exhibit A-9.



13.
On February 1, 2001, Mack sent to Kunkin a letter dated February 1, 2002, a true and correct copy of which is marked Complainant's Exhibit A-10.



14.
Mack nominated to PECO Energy Company natural gas to be delivered to the Kunkin accounts for the months of September, October, November and December 2000.



15.
Mack did not nominate to PECO Energy Company natural gas to be delivered to the Kunkin accounts for the month of January 2001.



16.
In January 1999, Kunkin and PECO Energy Company entered into an Agreement for Gas Transportation Service, a true and correct copy of which is marked Complainant's Exhibit A-11.



17.
PECO Energy Company, acting in accordance with the terms of its Gas Service Tariff and the Gas Transportation Agreement with Kunkin, delivered natural gas to Kunkin for the month of January 2001 and imposed on Kunkin a deficient delivery penalty of $25.00 per each of the 2548 Mcfs of natural gas delivered to Kunkin in January 2001, resulting in a total deficient delivery charge of $63,700.



18.
Mack is seeking to charge Kunkin for the natural gas nominated for Kunkin's accounts for the month of November 2000 at a rate of $6.99 per Mcf.



19.
Mack is seeking to charge Kunkin for the natural gas nominated for Kunkin's accounts for the month of December 2000 at a rate of $16.70 per Mcf.



The following facts were adduced at the hearing in this matter:



20.
Kunkin is a high volume steel fabricator with three buildings located in PECO's service territory (N.T. 65).



21.
The Supply Agreement provided for a finance charge of 1½% per month to be computed on balances that remained unpaid for 30 days or more from the date of the invoice (Complainant's Exhibit A-2).



22.
Kunkin used a cash-flow method for payment, paying bills on the 30th of each month, regardless of the due date, only if cash was available (N.T. 73, 131).



23.
Kunkin did not pay any late charges on its bills, assuming Mack Services would waive these charges; however, Kunkin never spoke to anyone or sent anything in writing to Mack Services regarding this assumed waiver (N.T. 49, 133).



24.
The Treasurer and Controller of Kunkin never reviewed the terms of the Supply Agreement, but the Controller was informed by Complainant's consultant about the contract rates (N.T. 48, 68, 129, 133-35).



25.
Kunkin does not maintain an internal review process for receipt and review of late notices (N.T. 72, 135).



26.
From September 2000 to January 2001, the price of natural gas increased approximately 400% from the price of natural gas during September 1999 to January 2000.  (Respondent Exhibit R-4; N.T. 112).



27.
Natural gas prices also steadily increased from September 2000 through January 2001, more than doubling during this time (N.T. 112).



28.
Kunkin did not receive any correspondence from Mack from September 5, 2000 to November 30, 2000 other than invoices (N.T. 53).  A letter dated September 5, 2000 from Mack to Kunkin was attached to Mack's November 30, 2000 letter to Mack (Complainant Exhibit A-4).  The September 5, 2000 letter from Mack to Kunkin is unsigned (N.T. 127).



29.
From September 5, 2000 through at least November 30, 2000, no representative of Mack spoke with any representative of Kunkin (N.T. 53, 64, 65, 75-77, 133).



30.
Mack caused natural gas to be delivered to Kunkin through the period of February 1, 2000 through December 31, 2000.  For January 2001, PECO provided gas to Kunkin (N.T. 61-64).



31.
Kunkin incurred a deficient delivery penalty in the amount of $63,700 plus subsequent interest for the month of January 2001 (N.T. 63-64; Complainant's Exhibit A-11).



32.
Mack received a payment from Kunkin on September 15, 2000.  This payment was for the month of July 2000 and did not include any late charges (N.T. 114).



33.
As the price of natural gas increased, Mack realized that it would be economically unable to retain accounts that were not in compliance with their payment terms and Mack reviewed all of its contracts to determine those customers out of compliance with their Supply Agreements (N.T. 118).



34.
On December 3, 2000, Mack Services received a payment from Kunkin (N.T. 119-120).



35.
Mack nominated natural gas for Kunkin for November 2000 at the market rate of $6.99/Mcf (N.T. 120).  Mack invoiced the November 2000 natural gas by invoices dated December 5, 2000 (Complainant Exhibits A-5 and A-6).



36.
Mack sent a letter on December 29, 2000 requesting payment for past due charges of $4,830.93 and $5,860.87 by January 3, 2001 (Complainant Exhibit A-7).



37.
Kunkin Federal Expressed payment to Kunkin in those amounts on January 2, 2001 for delivery on January 3, 2001 for the December 5, 2000 invoices (N.T. 59-60).



38.
Mack nominated and invoiced natural gas for Kunkin for December 2000 at the market rate of $16.17/Mcf (N.T. 121).



39.
On January 22, 2001, Kunkin sent to Mack payment for the December invoice in which Kunkin repriced the November and December gas at $3.51 per Mcf (N.T. 121).



40.
On January 26, 2001, Mack sent Kunkin a letter upon receipt of which Kunkin contacted Mack asking Mack what contract Mack was referring to in the January 26, 2001 letter.  That contract was Kunkin's transportation contract with PECO (N.T. 123).



41.
Kunkin asked Mack to supply a copy of Kunkin's transportation agreement with PECO but Mack did not have a copy of it (N.T. 123).



42.
On February 1, 2001, Mack sent Kunkin a letter offering to price natural gas to Kunkin at the rate PECO would have billed Kunkin for November 1, 2000 through January 31, 2001, rather than at the market rate (N.T. 124).



43.
Acceptance of Mack's offer would have allowed Kunkin to avoid certain unauthorized use charges by PECO to Kunkin (N.T. 124).  The amount of those charges was $63,700 (Complainant Exhibit A-11).



44.
Kunkin contacted Mack to discuss the consequences that could occur if Kunkin "took the deal or not" (N.T. 124).



45.
Mack allowed Kunkin until February 3, 2001 to respond (N.T. 125).



46.
Kunkin refused Mack's offer (N.T. 125).



47.
Upon return to PECO for natural gas sales service, Kunkin was charged unauthorized use penalties by PECO totaling approximately $63,700 (Complainant Exhibit A-11).



48.
Kunkin did not pay the amounts referenced in Mack's February 1, 2001 letter to Kunkin.  The amount which Mack asserts is still outstanding is $40,320 (N.T. 125-126).

DISCUSSION



The principal issues involved in this proceeding are as follows:

1.
Does the Natural Gas Choice and Competition Act, the Commission's Licensing Order, or any accompanying regulations provide any notice requirements that must be followed by a Natural Gas Supplier when terminating a natural gas supply contract?

2.
Assuming that Mack Services was required to provide notice to Kunkin for contract termination, did Mack Services provide adequate notice to Kunkin prior to the termination of the Supply Agreement?

3.
Does the PUC have the ability to provide monetary damages to, and litigate a breach of contract claim by, an individual customer complainant?

4.
What is the appropriate remedy which the Commission can impose in the instant matter, assuming that there is a violation of the Natural Gas Choice and Competition Act or the Commission's Licensing Order?



As pointed out by Complainant in its Main Brief, the Natural Gas Choice and Competition Act that became effective July 1, 1999 authorizes entities besides natural gas distribution companies to provide natural gas supply services to retail gas customers utilizing the jurisdictional facilities of a natural gas distribution company.  66 Pa. C.S.S.  §2202 (Definition of "Natural gas supplier").  The Commission is charged with the duty, inter alia, to adopt orders or regulations appropriate to ensure that natural gas suppliers meet their supply and reliability obligations.  66 Pa. C.S.A. §2203(12).  The form of regulation of natural gas suppliers is set forth in 66 Pa. C.S.A. §2208(e):


(e) Form of regulation of natural gas suppliers.- Except where a natural gas supplier serves as a supplier of last resort, the commission may forbear from extending its regulation of natural gas suppliers beyond licensing, bonding, reliability and consumer services and protections, including all applicable portions of 52 Pa. Code Ch. 56 (relating to standards and billing practices for residential utility service).  Subject to the provisions of section 2207 (relating to obligation to serve), nothing in this section shall preclude a natural gas supplier, upon appropriate and reasonable notice to the retail gas customer, supplier of last resort and the natural gas distribution company, from canceling its contract with any customer for legal cause, subject to the customer's right to have continued service from the supplier of last resort.  (emphasis supplied)

 

The record discloses that pursuant to the licensing provisions contained in 66 Pa. C.S.A. §2208, Mack filed a License Application with the Commission in July 1999 seeking approval to operate as a broker/marketer, aggregator and provider of natural gas supply services in Pennsylvania.  When it approved the Application by Order entered October 19, 1999, the Commission stated that ". . . the term natural gas supply services includes (i) the sale or arrangement of the sale of natural gas to retail customers; . . ."  Further, it appears from that Order, that since a natural gas supplier cannot physically disconnect a customer from the distribution system, the service termination provisions of Chapter 56 are not applicable to natural gas suppliers.  However, the Commission also states in the Respondent's Licensing Order that

A natural gas supplier may seek to terminate its natural gas services through an appropriate written notice to the customer and the local distribution company.  The customer can then attempt to repair its relationship with the natural gas supplier, seek a new natural gas supplier, or default to the natural gas distribution company's service tariffed rates in accordance with the local distribution company's obligations under Section 2207(a), 66 Pa. C.S. §2207(a).  (Order entered 10/19/99, Docket No. C-00015302, p. 3).

 

The Commission further stated in the Licensing Order that the applicant would be required to "properly perform the service proposed in conformance with applicable provisions of the Public Utility Code . . . ."



Thus, both the legislature and the Commission have provided that appropriate and reasonable notice be given to a retail gas customer by a natural gas supplier before the supplier can cancel its contract with any customer for legal cause.  In the instant matter, then, Mack was required to give such notice to Kunkin before cancelling the Supply Agreement for legal cause.



The next matter to be determined is whether such notice was given.  The record evidence discloses that during the time period from September 5, 2000 through November 30, 2000, other than the receipt of monthly invoices, Kunkin witness Hastings had no contact (whether oral or written) with any representative of Mack (whether initiated by Mr. Hastings or by a representative of Mack) regarding an outstanding account balance charged to Kunkin by Mack (N.T. 53, 64, 65, 75).
  Mr. Hastings specifically denied having received prior to December 1, 2000, a copy of the unsigned letter bearing the date of September 5, 2000 (Complainant's Exhibit A-4), that allegedly had been sent by Mack to Kunkin in early September (N.T. 53).  Although the text of the September 5, 2000 letter states that Mack would stop gas deliveries by September 30, 2000 if the Kunkin account was not current by that date, Hastings testified that there was no change in the method of gas delivery, no interruption in gas delivery and no change in the price that Mack invoiced Kunkin for the gas during the months of September, October and November 2000
 (N.T. 50-53).



The record further discloses that when Hastings did receive a copy of the September 5 correspondence, as an attachment to a letter signed by Mack's Scott McCorry dated November 30, 2000, Hastings responded within days by calling Mack, speaking with its sales representative, Keith Bergen, and sending a payment to Mack via Federal Express (N.T. 55).  The record also indicates that Hastings' next contact with Mack was his receipt of two monthly invoices, each dated December 5, 2000 (N.T. 56; Complainant's Exhibits A-5 and A-6).  These were not immediately paid and on December 29, 2000, Mack sent Kunkin a letter requesting payment of past due charges of $4,830.93 and $5,860.87 by January 3, 2001 and that the contract would be null and void if same were not paid by January 3, 2001 (Complainant Exhibit A-7).  The specific language referred to is as follows:

Pursuant to Section 4 under terms and conditions (Adjustments, Late Penalties & Suspension of Service) of your natural gas agreement with us, effective 12/01/00 we are suspending deliveries for non-payment of past due charges.  Your contract will be null and void as of this date if past charges are not paid by 01/03/01 . . .  (emphasis supplied)

Kunkin's Mr. Hastings observed that according to the December 5, 2000 invoices, the total charges as of December 29, 2000 were $4,830.93 and $5,860.87 and given the threat of interference with the delivery of gas to Kunkin, Hastings sent to Mack by Federal Express on January 2, 2001, for delivery on January 3, 2001, payment for the amounts set forth in the December 5 invoices (N.T. 59-60).



Mack then nominated gas for Kunkin for December 2000 and billed Kunkin at $16.70 per Mcf (N.T. 121).  Thereafter, the record evidence reveals that Kunkin's Mr. Hastings examined the November and December gas invoices more closely and discovered that the gas charges for November and December were not calculated at the contract rate of $3.51 per Mcf and on January 22, 2001, Kunkin sent Mack payment for the December 2000 gas in which Kunkin repriced the November and December gas at the contract rate of $3.51 per Mcf (N.T. 121; Complainant Exhibit A-8).



Subsequently, Mack determined not to nominate gas on Kunkin's behalf for the month of January 2001, but did not communicate that fact to Kunkin until Mack's Mr. McCorry sent Kunkin's Mr. Hastings a letter dated January 26, 2001 that stated in part that ". . . we will not be supplying your natural gas for the month of January 2001 . . ." and "[T]he reason our termination letters were consistently not followed through on was to give you every possible attempt to bring your account current . . ." (N.T. 46; Complainant Exhibit A-9).





It is to be noted that Mack did not instruct PECO to supply gas to Kunkin in January 2001, but PECO, acting under the penalty provisions of its separate contract with Kunkin, provided gas to Kunkin at the rate of $16.70 per Mcf and also assessed Kunkin a penalty of $63,700 (N.T. 61-64).  Thus, although gas flowed to Kunkin without interruption during the month of January 2001, unbeknownst to Kunkin the gas no longer was being provided by Mack, but rather by PECO (N.T. 63-64).



With respect to the series of letter sent by Mack to Kunkin, Mack's Vice President of Finance, Mr. McCorry, testified, inter alia,

1.
That the February 1, 2000 Supply Contract was terminated by Mack one time, and one time only, on October 31, 2000 (N.T. 87-88);

2.
That the February 1, 2000 Supply Contract was terminated by reason of Mack's September 5, 2000 letter to Kunkin (N.T. 88);

3.
That the February 1, 2000 Supply Contract was terminated by a combination of the September 5, 2000 letter to Kunkin and the November 30, 2000 letter from Mack to Kunkin (N.T. 88);

4.
That the gas supplied by Mack to Kunkin in December 2000 was not provided pursuant to any contract (N.T. 91);

5.
That McCorry's letter to Kunkin dated December 29, 2000 states that Kunkin's contract with Mack "will be null and void as of this date" if past due charges are not paid by January 3, 2001"; and McCorry acknowledged that (a) no payments were overdue when McCorry sent the December 29, 2000 letter because the balance due for November was invoiced December 5, 2000 and should have become overdue on December 31, 2000 and (b) payment for the December 5, 2000 invoices was received by Mack on January 3, 2001 pursuant to the December 29, 2000 letter (N.T. 95-98);

6.
That McCorry's January 26, 2001 letter to Hastings admits that the earlier termination letters were "consistently not followed" (Complainant Exhibit A-9).

Further, Kunkin asserts that the real reason for Mack's decision to terminate the Gas Supply Agreement was because Mack had only a single wholesale supplier in the fall of 2000 (VP Energy) and that when VP Energy failed to deliver gas to Mack in December 2000, Mack had to buy gas on the spot market in order to serve its own customers (N.T. 99-100).  Thus, continues Kunkin, Mack found itself caught having contracted to supply gas at fixed prices, but having to buy gas in a runaway market, in which prices had doubled in the short period from September 2000 through January 2001 (N.T. 112; Respondent Exhibit 4).  Kunkin contends that Mack decided that in the volatile 2000-2001 gas market, rather than undertake the risk itself, it was more prudent to force its customer, Kunkin, to finance the cash-flow problems stemming from the increased cost of gas, even if that would force Kunkin into incurring penalty charges from PECO (N.T. 118, 127) despite the previous cause of business dealings between Mack and Kunkin.  Thus, Kunkin points to the Mack/Kunkin course of dealing spanning a period of nearly two years in which Kunkin typically paid Mack's invoices late and consistently did not pay Mack's finance/late payment charges (N.T. 106-107).  Mack offered an exhibit summarizing Kunkin's payment history, in which Mack regarded Kunkin as having paid 9 out of 10 Mack invoices anywhere from 3 to 48 days late (Respondent's Exhibit 1).  Kunkin argues that under the Supply Agreement only unpaid balances of 30 days or over from the date of the invoice are therefore certain of the payments Mack alleges having been late, were in fact timely.

In the instant proceeding, however, it is not necessary to determine the precise reason for Mack's termination of the Agreement, but whether it was done in accordance with the Act and Mack's Licensing Order.

Upon consideration of the foregoing, the Administrative Law Judge finds and concludes that Mack, in terminating the Supply Agreement, violated the Act and its Licensing Order by failing to give appropriate and reasonable written notice.  This failure is clearly demonstrated by Mack Witness McCorry's testimony that the Supply Agreement was terminated on or by reason of the September 5 letter and the November 30 letter.  However, according to Mack's December 29 letter, the contract was not terminated by the September 5 letter or November 3 letter since the text of the December 29, 2000 letter is clear because in that letter Mack states, inter alia, that the Supply Contract will be null and void if past charges are not paid by January 3, 2001.  Not only was the stated condition satisfied by the payment of the December 5, 2000 invoices by January 3, 2001, the text of the letter describes a future event by use of the phrase "will be null and void."  If, as the Mack witness testified, the contract had already been terminated, the witness could not and would not have made that statement.  Moreover, Mack's witness admitted in his December 26, 2001 letter to Kunkin that the earlier letters were "consistently not followed."  Thus, in Mack's (McCorry's) own words the Supply Contract had not been terminated as late as December 26, 2001.  Further, a letter dated January 26, 2001 giving notice that Mack would not be supplying gas for the month of January 2001 without payment of a prior bill by February 1, 2001 does not constitute appropriate and reasonable written notice of cancellation of a gas supply contract.

Further, no appropriate and reasonable termination notice can be accomplished in the instant matter on a retroactive basis.  That is to say, Mack's November 30, 2000 letter to Kunkin purports to terminate the Supply Contract as of November 1, 2000 – a full month earlier and after the delivered gas had been provided and consumed.  Likewise, the December 29, 2000 letter which was not received by Kunkin until January 2, 2001, threatens to terminate the Supply Contract as of December 1, 2000 – a full month earlier, after the subject gas already had been provided and consumed.  So too, the January 26, 2001 letter purports to terminate the Supply Contract for the month of January 2001 – after the month was more than 83% complete, and after most of the subject gas already had been delivered and consumed.

Kunkin also asserts that in the instant matter Mack's attempted termination of contractual rights after full or partial completion of performance in light of a course of dealing in which late payments routinely have been accepted by Mack and late charges routinely have not been paid by Kunkin, without either event interfering with the continuing supply of gas, is ineffectual under applicable law; citing Surgical Laser Technologies, Inc. v. Heraeus Lasersonics, Inc., 1995 WL 70535 (E.D. Pa. 1995) wherein the Court stated, inter alia, that

when one party breaches a contract in such a manner that the other party would have the right to terminate the contract, the non-breaching party will lose that right if it continues to perform and accept performance of the contract after learning of the breach.



However, the Commission is not the appropriate forum to adjudicate breach of contract claims; otherwise it could find itself inundated with other similar type claims, which are outside the realm of Commission jurisdiction.  The Administrative Law Judge agrees with Mack's position that if the Commission were to investigate the contract issues involved in this case, it would open itself to the pursuit by other customers and natural gas suppliers of numerous breach of contract cases, instead of pursuing them in a more appropriate forum.  It is to be noted that on October 15, 2001, Mack filed a Complaint against Kunkin in the Court of Common Pleas of Bucks County, Pennsylvania, claiming $40,320 from Kunkin for Mack's supply of natural gas.  On October 31, 2001, Kunkin filed an Answer and Counterclaim, seeking damages alleging the same facts raised in this case.  See The Mack Oil Co., Inc. d/b/a The Mack Services Group v. Leonard Kunkin Assoc., Inc., Civil Action – Case No. 20001-3856-18-2.



Therefore, the issue in this proceeding is limited to whether appropriate and reasonable written notice of contract termination, as required by the Act and Licensing Order, was given by Mack to Kunkin under the facts as adduced in this matter.

The Administrative Law Judge agrees with Kunkin's position that the letters Kunkin did receive from Mack purported to terminate the supply agreement retroactively and were contradicted by subsequent letters issued by Mack.  The Administrative Law Judge further agrees with Kunkin's position that the purposes of the Act are not served if suppliers were free to terminate supply contracts retroactively without advance notice.  That Mack sent all its customers regular newsletters is not a substitute for notice to a particular customer giving notice of termination of service under a specific contract.  Thus, Mack's conduct was violative of the Natural Gas Choice and Competition Act and the Commission's Licensing order, as aforesaid.



The next issue to be determined in this case is what is the appropriate penalty to be imposed by the Commission for Mack's violations, as aforesaid.  As can be seen from the relief sought by Kunkin (page 2 of this Initial Decision), the majority of the relief requested cannot be granted by the Commission because, upon thorough analysis, it is monetary damages for breach of contract masquerading in semantics which are being sought.  First, it is well settled that the Commission lacks the power to award monetary damages.  Thus, the Superior Court of Pennsylvania has declared that it is clear that the remedial and enforcement powers vested in the PUC by the Public Utility Law were designed to allow the PUC to enforce its orders and regulations but not to empower the PUC to award damages or to litigate a private action for damages on behalf of a Complainant.  Hoch v. Philadelphia Elec. Co., 492 A.2d 27, 32 (Pa. Super. 1985); citing Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1977); see also Elkin v. The Bell Tel. Co. of Pa., 420 A.2d 371, 375 (Pa. 1980) (finding that the "legislature has withheld from the PUC the power to award damages").



In Feingold, supra, the Court held, inter alia, that the Public Utility Commission's remedial and enforcement powers do not include power to award damages to private litigants for breach of contract.



However, Mack agrees that the Commission has jurisdiction to determine whether an NGS has violated applicable terms of the Competition Act, the PUC's Licensing Order, and an NGS's Licensing Order, and that in order to provide this relief, the Commission must determine that violations of these provisions occurred (Mack Main Brief, p. 29; Mack Reply Brief, pp. 22-23).  As aforesaid, in the case at bar, such a determination has been reached. 



It is to be noted that in Kunkin's Complaint, Kunkin requested, inter alia, that the Commission find that Mack violated the Competition Act, the PUC's Licensing Order, and its License (Kunkin Complaint, p. 6).  Having determined that violations of the Act and Licensing Order did occur, the Public Utility Code, 66 Pa. C.S.A. §3301(a), provides as follows:

§ 3301.  Civil penalties for violations

  (a)  General rule.—If any public utility, or any other person or corporation subject to this part, shall violate any of the provisions of this part, or shall do any matter or thing herein prohibited; or shall fail, omit, neglect, or refuse to perform any duty enjoined upon it by this part; or shall fail, omit, neglect or refuse to obey, observe, and comply with any regulation or final direction, requirement, determination or order made by the commission, or any order of the commission prescribing temporary rates in any rate proceeding, or to comply with any final judgment, order or decree made by any court, such public utility, person or corporation for such violation, omission, failure, neglect, or refusal, shall forfeit and pay to the Commonwealth a sum not exceeding $1,000, to be recovered by an action of assumpsit instituted in the name of the Commonwealth.  In construing and enforcing the provisions of this section, the violation, omission, failure, neglect, or refusal of any officer, agent, or employee acting for, or employed by, any such public utility, person or corporation shall, in every case be deemed to be the violation, omission, failure, neglect, or refusal of such public utility, person or corporation.



Revocation or suspension of Mack's license would have an adverse impact on the customers of Mack and thus is inappropriate in this case.  Therefore, an Order will be entered imposing an appropriate civil penalty leaving the parties to pursue whatever other remedies they may seek in another forum.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the subject matter and parties as set forth in the Initial Decision.



2.
The provisions of the Natural Gas Choice and Competition Act, 66 Pa. C.S.A. §2208(e), require that appropriate and reasonable notice be given by a natural gas supplier to a retail gas customer, a supplier of last resort and the natural gas distribution company prior to the cancellation of its contract with any customer for legal cause.



3.
The Commission's Licensing Order authorizing Mack Oil Company d/b/a The Mack Services Group provides that a natural gas supplier may seek to terminate its natural gas service through an appropriate written notice to the customer and the local distribution company.



4.
Mack Oil Company d/b/a The Mack Services Group violated the provisions of 66 Pa. C.S.A. §2208(e) of the Natural Gas Choice and Competition Act.



5.
Mack Oil Company d/b/a The Mack Services Group violated the provisions of the Commission's Licensing Order granting Mack approval to operate as a broker/marketer, aggregator and provider of natural gas supply services in Pennsylvania (Commission Docket No. C-00015302, p. 3, Order entered October 19, 1999).



6.
The Commission does not have the power to award damages in this proceeding. Hoch v. Philadelphia Elec. Co., 492 A.2d 27, 32 (Pa. Super. 1985); Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1977); Elkin v. The Bell Tel. Co. of Pa., 420 A.2d 371, 375 (Pa. 1980).



7.
The Commission has the authority to impose civil penalties for violations of the Public Utility Code, and/or any order, regulation, requirement or determination of the Commission.  66 Pa. C.S.A.  §3301
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Leonard Kunkin Associates, Inc. against Mack Oil Company, Inc. d/b/a The Mack Services Group, in Docket No. C-00015302 is hereby sustained.



2.
That Respondent Mack Oil Company, Inc. d/b/a The Mack Services Group pay a total civil penalty of Two Thousand Dollars ($2,000.00) computed as follows:

(a)
the sum of $1,000.00 for violating the Natural Gas Choice and Competition Act.  66 Pa. C.S.A. §2208(e); and

(b)
the sum of $1,000.00 for violating the Commission's Licensing Order granting Respondent Mack Oil Company, Inc. d/b/a The Mack Services Group authority to operate in Pennsylvania.  Docket No. C-00015302, Order entered October 19, 1999.

3.
That Respondent Mack Oil Company d/b/a The Mack Services Group shall pay said civil penalty of Two Thousand Dollars ($2,000.00), by sending a certified check or money order within twenty (20) days after service of the Commission's Order and forward to:





Pennsylvania Public Utility Commission





P.O. Box 3165





Harrisburg, PA 17105-3265



4.
That Mack Oil Company d/b/a The Mack Services Group cease and desist from further violations of the Natural Gas Choice and Competition Act, 66 Pa. C.S.A. §2201, et seq.; the Commission's Licensing Order at Docket No. C-00015302 entered October 19, 1999; and all related regulations pertaining thereto.

_________________________

___________________________________

Date





HERBERT SMOLEN







Administrative Law Judge

� 	Hastings acknowledged that in August 2000, he had received a phone call from Mack explaining that going forward PECO would invoice Kunkin directly for transportation charges, rather than having them flow through Mack and be invoiced together with the cost of gas that Mack was charging Kunkin.  This change had been implemented prior to September 2000 (N.T. 49-50).


� 	Id.


� 	See footnote 7, Mack Main Brief, pp. 19-20.
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