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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions filed by Sandra P. Tabler (Complainant) on May 9, 2002, relative to the Initial Decision (I.D.) issued herein on April 18, 2002, by Administrative Law Judge (ALJ) Herbert S. Cohen.  On May 17, 2002, PPL Electric Utilities Corporation, d/b/a PPL Utilities (Respondent) filed Reply Exceptions. 

History of the Proceeding



On or about August 29, 2001, the Complainant, residing at 1005 Laurel Springs Lane, Marietta, Georgia, filed a Formal Complaint at the above Docket against the Respondent.  The Complainant is the owner of a vacation property located at 103 English Way, Goldsboro, Pennsylvania.  Essentially the Complaint alleged the following:  (1) that the vacation property is vacant, and has been used twice since 1993; (2) that the Respondent has a history of false and inflated meter readings; (3) that the last readings were done in December 2000 and April 19, 2001; and (4) that the Respondent took estimated readings in February for the last ten years, which are double readings for the rest of the year. 



By way of relief, the Complainant asked the Commission to make the Respondent prove the accuracy of its readings, make it lower the bills resulting from the estimated readings and have the Respondent’s meter reader leave a card with the date of the reading and what the reading was. 



The Respondent filed both an Answer and New Matter in response to the Complaint.  In its New Matter, the Respondent asserted that the Complainant’s claims against it prior to August 29, 1997, are barred by the statute of limitations.  Additionally, the Respondent claimed that the Complainant’s claims with respect to the accuracy of a new meter installed at subject vacation premises was barred by virtue of a Joint Settlement Agreement and Statement of Satisfaction of Complaint executed by the Respondent and the Complainant on May 27, 1997.  The Respondent stated also that the  Complainant’s claims against it are barred by the doctrines of waiver and estoppel.  



A telephonic hearing on the Complaint was held on January 10, 2002, at which time the Complainant appeared and testified on her own behalf.  The Complainant offered several proposed Exhibits, only one of which, Exhibit “F” was admitted into the record.  The Respondent’s counsel offered the testimony of seven witnesses, and sponsored six Exhibits which were admitted into the record.  The transcribed record of captioned proceeding consists of 135 pages. 

On March 21, 2002, the Office of Administrative Law Judge (OALJ) received two Motions from the Complainant, namely, a Motion to Admit Additional Exhibits and a Motion to Reconsider.  ALJ Cohen ultimately denied and dismissed both Motions.  (I.D., pp. 2-6).  The ALJ’s Initial Decision was issued on April 18, 2002.  In his Initial Decision, the ALJ recommended, inter alia, that the instant Complaint be dismissed.  Exceptions and Reply Exceptions were filed as above noted.


Discussion



We note that the ALJ made thirty-two Findings of Fact and reached four Conclusions of Law that are hereby adopted by reference, unless modified or rejected either expressly or by necessary implication by this Opinion and Order.  Based on his review, evaluation and analysis of the record, the ALJ concluded that the Commission has jurisdiction over the Parties to, and the subject matter of, this dispute.  (I.D., p. 22).



We note initially that the Complainant herein currently resides in Marietta, Georgia, and is the owner of a certain vacation property located at 103 English Way, Goldsboro, Pennsylvania.  She asserted that her vacation home has been vacant 80 per​cent of the time since 1991, and that she last occupied it in October of 2001 for three or four days.  (Tr., pp. 14-15).  Primarily because of this assertion, she contested the Respondent’s bill for the period from December 19, 2000 to April 19, 2001.  (I.D., p. 14). 



Teresa Albright, a customer supervisor of field services east for the Respondent, testified that the account for the instant property is currently not an active account.  The account was finaled on June 12, 2001, i.e., the Respondent went out to the property and disconnected the electric service because of nonpayment.  (Tr., p. 96; I.D., p. 18).  Additionally, Ms. Albright testified that the only one payment was made on this account during the 2001 calendar year, namely a payment of $39.89 on January 11, 2001.  The current balance on the account, at the time of the hearing, was $1,044.10.  (Tr., pp. 95-99; I.D., p. 19). 



As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  (Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984)).  



The Complainant files eight Exceptions to the Initial Decision.  



First, the Complainant alleges that she never challenged the accuracy of the new meter installed at her property, as demonstrated by the Complainant’s testimony regarding the true nature of her Complaint during the initial hearing on January 10, 2002.  Therefore, she contends that the ALJ erred in presenting this as the Complainant’s position in his Initial Decision. 



On review of this Exception, we find it to be without merit.  The Complainant’s challenge to her electric bills at the relevant service address was essentially an attack upon the accuracy of the new meter which was installed at the subject property on September 18, 1998.  



In this regard, the ALJ correctly found that the “Complainant effectively waived her right to challenge the accuracy of the “new” meter by virtue of her entering into and executing the May 27, 1997 Joint Settlement Agreement and Statement of Satisfaction of Complaint relative to her previous Complaint at Docket No. C‑00970026, where she agreed that after the new meter is installed and tested, if its accuracy is within PUC guidelines, Complainant will not contest the accuracy of the meter and will not raise issues regarding unintended use.”  Moreover, the “new” meter did meet Commission guidelines for accuracy.  (I.D., p. 20; PPL Hearing Exh. 1).  Accordingly, this Exception is denied.  



In her second Exception, the Complainant argues that the ALJ’s complete reliance on the Respondent’s Findings of Fact and total exclusion of the Complainant’s Findings of Fact presents an unbalanced view of the material facts of this case. 



On review of this Exception, we conclude that it lacks merit.  Because Sandra P. Tabler was the Complainant in this proceeding, she bore the burden of proof. Section 332(a) of the Public Utility Code (“Code”), 66 Pa. C.S. §332(a).  In Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950), the Pennsylvania Supreme Court stated that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence, which is more convincing, by even the smallest degree, than the evidence presented by the other party.  Additionally, to establish a sufficient case against a utility and satisfy the burden of proof, a Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  (Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976)).  



The ALJ’s Initial Decision herein was based upon his independent review of the record of the January 10, 2002 hearing.  We note that both Parties were permitted to submit proposed Findings of Fact subsequent to the hearing.  After evaluation of the proposed Findings of Fact of both Parties, the ALJ concluded that those of the Respon​dent were accurately based upon the record.  Additionally, the ALJ observed as follows:  “I believe that PPL, through the testimony of its witness and the presentation of its Exhibits has met its burden of showing Complainant had the potential for usage of all amounts billed her during the months in dispute.”  (I.D., p. 21).  Since the ALJ correctly concluded that the Complainant failed to carry her burden of proof in this proceeding, the Complainant’s second Exception is denied.



The Complainant’s third and fourth Exceptions will be considered jointly, since they are interrelated.  In those Exceptions, the Complainant avers that she should have been granted a continuance on several grounds.  One basis for this assertion is that she thought the initial hearing was preliminary in nature.  An additional basis is that the Respondent’s attorney surprised the Complainant and presented four witnesses at the hearing without first informing the Complainant of their appearance.



On review of those Exceptions, we find them to be meritless.  The ALJ did not abuse his discretion in declining to grant the Complainant a continuance because the Complainant was given every opportunity to present her evidence at the hearing.  Additionally, the Complainant failed to demonstrate any prejudice she suffered as a result of the denial of her request for a continuance.  



The Complainant asserts that the Respondent’s attorney surprised her and presented four witnesses at the hearing without first informing her of their appearance. In this regard, we note that the Complainant was afforded the opportunity to engage in pretrial discovery in order to obtain factual information concerning the Respondent’s case.  The Complainant failed to engage in any pretrial discovery and she has therefore waived her right to any pretrial disclosures, including the names of the Respondent’s witnesses.  We note that the Complainant was afforded the opportunity to cross-examine the Respondent’s witnesses.  For the above-outlined reasons, the Complainant’s third and fourth Exceptions are denied.



In the Complainant’s fifth Exception, she contends that the ALJ’s exclusion of an affidavit supporting a major portion of her case hampered her ability to develop the record and to prove her case. 



On review of this Exception, we find it to be without merit.  We note that the Pennsylvania Commonwealth Court has established the following guidelines on the use of hearsay in administrative hearings:

(1)
Hearsay evidence, properly objected to, is not competent evidence to support a finding of the Board.  

(2)
Hearsay evidence, admitted without objection, will be given its natural probative effect and may support a finding of the Board, if it is corroborated by any competent evidence in the record, but a finding of fact based solely on hearsay will not stand.  

(Walker v. Unemployment Board of Review, 376 A.2d 366, 370 (Pa. Cmwlth. Ct. 1976) (citations omitted)).  In this case, the ALJ correctly sustained the Respondent’s objection to the introduction of Mr. Sayer’s affidavit in that it was categorized as hearsay, in accordance with Subsection (1) above-quoted.  Accordingly, this Exception is denied.



In the Complainant’s sixth Exception, she contends that the Respondent did not follow proper termination procedures.  Additionally, the Complainant asserts that the ALJ “side-stepped” many stipulated Regulations.  



On review of this Exception, we find that it is not meritorious.  The Complainant’s assertion that the Respondent did not follow proper termination procedures was not raised as an issue in the Complainant’s Complaint, nor was any evidence presented at the hearing by the Complainant challenging the propriety of the termination procedures.



The Complainant also alleged that the Respondent did not properly investigate her Complaint.  Our review of the evidentiary record leads us to conclude that the Complainant’s high bill allegations were in fact investigated by the Respondent, and that the Complainant was notified of her right to challenge the Respondent’s determination that no change in the disputed bill was warranted.  Furthermore, the Respondent has acted in good faith in this matter, as exemplified by the existence of the 

Joint Settlement Agreement dated May 27, 1997, which is dispositive of the issues herein.  On the basis of these reasons, Exception No. 6 is denied.



In her seventh Exception, the Complainant contends that Section 56.12 of our Regulations, 52 Pa. Code §56.12 does not permit the Respondent to compile esti​mated bills for three consecutive months or allow estimated readings at total 80 percent of the Complainant’s bill in 2001.



On review of this Exception, we find it to be meritless.  Section 56.12 reads, in pertinent part, as follows:

Except as provided in this section, a utility shall render bills based on actual meter readings by utility company personnel.





*     *     *

(3)
Estimates permitted under exigent circumstances.  A utility may estimate the bill of a ratepayer if extreme weather conditions, emergencies, equipment failure, work stoppages or other circumstances prevent actual meter reading.  [Emphasis added]. 

In this case, the estimated bills in question were issued due to weather conditions and, therefore, the estimated bills were proper, under Section 56.12(3), quoted above.  Moreover, an actual reading was obtained in the subsequent month which established actual usage for the time period in question.  Accordingly, this Exception is denied.



Finally, in her eighth Exception, the Complainant argues that the ALJ erred in his interpretation of the seminal case of Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980) (Waldron).  



On review of this Exception, we find the Complainant’s contention to be misplaced.  High bill complaints are governed by the criteria set forth by the Commission in Waldron, in which the Commission held that while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion. A Complainant may establish a prima facie case by:  (1) showing that the disputed bill was abnormally high when compared to prior usage patterns; and (2) showing that the pattern of usage has not changed. When looking at these criteria, one may consider the billing history of the Complainant, any change in the number of occupants residing in the household, the potential for energy use, and any other relevant facts or circumstances brought to light during the proceeding.  (Replogle v. Pennsylvania Electric Co., 54 Pa. PUC 528 (1980)).  



In Waldron, the Commission ruled that when a Complainant presents testimony (1) that the number of occupants in the household has not changed, (2) that the potential for energy use was low, and (3) that Complainant’s prior billing history showed no abnormalities, that Complainant has established a prima facie case, which if unre​butted by a utility, would entitle Complainant to prevail.  The Commission also stated that although the results of a meter test are an important factor to consider in these cases, the meter test results, standing alone, may be insufficient rebuttal testimony.  If the utility, however, places in the record testimony in addition to the meter test results to rebut the prima facie case, the Complainant must meet the now shifted burden of going forward by a preponderance of the evidence, and need not prove beyond a reasonable doubt that the meter in question was defective.



In the instant case, the ALJ correctly determined that the Complainant’s bills for the disputed four month period in question were not abnormally high when compared to prior usage patterns.  The ALJ also ascertained that the usage during the disputed period of time was clearly consistent with the usage in prior years for the same time period, and that other persons at different times were present at the subject property.  The ALJ, premised on the record evidence, determined that there existed a potential for the usage for which the Complainant was billed, and that the Complainant failed to establish a prima facie case under the above-quoted Waldron rule.  (I.D., pp. 20-21).  For all these reasons, the Complainant’s eighth Exception is denied.

Conclusion



We have carefully reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision, as well as the Exceptions filed thereto.  Based upon our review of the record evidence, we conclude that the Complainant’s Exceptions are not meritorious and, as a result, they will be denied.  Additionally, the instant Complaint will be dismissed.  Accordingly, the ALJ’s Initial Decision is adopted; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions filed by Sandra P. Tabler at this Docket to the Initial Decision of Administrative Law Judge Herbert S. Cohen, are hereby denied.  



2.
That the Initial Decision of the Administrative Law Judge is adopted to the extent that it is consistent with this Opinion and Order.  



3.
That the Formal Complaint of Sandra P. Tabler v. PPL Electric Utilities Corporation d/b/a PPL Utilities at this Docket is hereby dismissed.



4.
That within fifteen (15) days of the date of entry of a Commission Order in this proceeding, PPL Utilities shall issue a bill to Sandra P. Tabler, representing all outstanding charges which have accrued on the instant account. 



5.
That the bill issued in accordance with Ordering Paragraph No. 4 shall be due and payable by Sandra P. Tabler within twenty (20) days of issuance.



6.
That the instant Docket be marked “closed.”  








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  September 12, 2002

ORDER ENTERED:  September 13, 2002
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