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INITIAL DECISION
Before

MARLANE R. CHESTNUT

Administrative Law Judge
HISTORY OF THE PROCEEDING


On December 17, 2001, Bernard Irving (Irving or complainant) filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (PGW or respondent) alleging that he is not responsible for bills rendered to him.
  This is an appeal of a decision on informal complaint rendered by the Bureau of Consumer Services (BCS) on November 27, 2001 at BCS #1000850.



On January 31, 2002, respondent PGW filed an Answer which denied the material averments of the Complaints and which further stated that:  (1) complainant applied for service on May 27, 1997; (2) due to a system error, bills were not issued until March 29, 2000; (3) based on an actual meter reading obtained on March 3, 2000, a bill was issued for the period May 27, 1997 to March 3, 2000; (4) all subsequent bills have 

been based on actual meter readings from an automatic meter reading device; and (5) the BCS decision dated November 27, 2001 confirmed that the bill is correct as rendered.  Attached to the Answer were Exhibit A (company records) and Exhibit B (the BCS decision).



By Hearing Notice dated March 18, 2002, a hearing was scheduled for June 11, 2002 and the matter was assigned to me.  In accordance with my usual practice, I issued a Prehearing Order dated March 21, 2002, which informed the parties of various procedural requirements.  This Prehearing Order specifically informed Mr. Irving that as the complainant, he bears the burden of proof.



The hearing was held as scheduled on June 11, 2002.  Mr. Irving appeared and testified; he sponsored no exhibits.  PGW presented the testimony of Linda Pereira, a Customer Review Officer, who sponsored three exhibits.  The record consists of 82 pages of transcripted testimony and the three PGW exhibits.



By letter dated June 13, 2002, PGW’s counsel, Laureto Farinas, Esq., informed me that Mr. Irving was no longer a PGW customer and that the balance listed on PGW Exh. 1 had been a final balance.  This letter will be admitted into the record as PGW Exhibit 4.



As discussed in more detail below, the Complaint will be denied as complainant failed to sustain his burden of proving that he was not responsible for the bills rendered to him by PGW.

FINDINGS OF FACT



1.
The complainant in this proceeding is Bernard Irving, whose address is listed on the formal Complaint as 1645 Grange St., Philadelphia, PA 19141.  His Complaint involves his former address at 5343 Wayne Avenue, 2nd floor, Philadelphia, PA 19140.



2.
The respondent in this proceeding is Philadelphia Gas Works, which billed respondent for gas service for the period May 10, 1997 through April 18, 2001 at 5343 Wayne Avenue, 2nd floor, Philadelphia, PA 19140.



3.
Bernard Irving testified that:

A.
He moved to subject property in 1995.  Later he changed this to summer 1996.  Tr. 3, 7, 10, 14, 15, 17.

B.
He went in person to the PGW center on Chelten Avenue to apply for gas service.  No service technician ever came to his property to turn on the service.  Tr. 3.

C.
The gas line to his meter was “cut off” in the basement.  He had no gas service.  Tr. 4, 5.

D.
His landlord provided him with an electric range.  His heat was supplied by oil, and his hot water was from the building’s gas heated water tank.  Tr. 4.

E.
About a year after he moved in (he changed this from 1996 to 1997), he started getting bills for gas service, based on estimated readings.  Tr. 5, 8.

F.
He went at least four times to the PGW center on Chelten Avenue and each time was told a service technician would come to his property.  None ever did.  Tr. 5, 6, 11.

G.
The tenant on the first floor would not let anyone in, so no actual meter readings could be obtained.  Tr.25-26.

H.
The bills stopped in 1998 and started again later in 1998.  Tr. 6, 8, 12.

I.
Other tenants in the building had gas service.  Tr. 13.



4.
Linda Pereira testified that:

A.
She is employed by PGW as a Customer Review Officer. Tr. 29.

B.
She sponsored PGW Exh. 1, which shows:

1.
The statement of account (p. 1) shows that service was turned on in May, 1997.  Actual meter readings were obtained in July, 1997, October and November 1998, July 1999 and August 3, 1999 and every month thereafter.  Because of a problem with the billing system, no bills were issued until March 3, 2000.  This bill showed service for two periods:  May 10, 1997 through July 6, 1997 and July 6, 1997 through March 3, 2000 because of the number of days.  Thereafter, bills based on actual meter readings were rendered every month until April 18, 2001, when the account was finaled, showing a balance of $596.72.  Tr. 30-32, 33, 36, 75-76.

2.
The problem with the billing system was that although service was activated, Mr. Irving’s account was not included in the billing system until March 24, 2000, when it was manually included.  Tr. 32, 34.

3.
The final balance on the account is $596.72. (page 1).  No payments were ever made on the account. Complainant never requested that service be terminated.  Someone else applied for gas service at this location in April 2001, so service was taken out of Mr. Irving’s name.  Tr. 38-39.

4.
Page 2 of the exhibit is a printout of the screen relating to the application for service.  This shows an application date of May 27, 1997, the effective date of the lease was May 27, 1997 and that there was an automatic meter reader (AMR) already installed on the property.  Tr. 42.

5.
Page 3 of the exhibit is a printout of the screen when service to the prior occupant of the premises had gas service terminated.  This showed that the meter index was at 67 on July 12, 1994, and there was an AMR.  Tr. 35, 43-44.

6.
Page 5 shows that after complainant began occupancy, actual meter readings were taken on October 28, 1998 and November 30, 1998.  The October reading – the first since complainant applied for service – shows the meter index at 67.  This screen also shows that an AMR was in place.  Tr. 35-36, 44.

7.
Pages 6, 7, and 8 show that actual meter readings were taken every month from July 6, 1999 through April 18, 2001.  Tr. 36.




C.
She sponsored PGW Exhibit 2, which shows:

1.
The account was manually put in the billing system on March 24, 2000.  Page 1; Tr. 40.

2.
On April 18, 2001, when service was turned on for the customer after Mr. Irving, the technician noted the presence of a gas range.  Page 2; Tr. 45-46.

3.
Page 3 is the eviction notice, which on its face states that complainant occupied the premises from February 1, 1996 through February 19, 2001.  Tr. 48.

4.
Pages 4, 5, and 6 relate to the informal complaint filed on August 14, 2001.  It notes that the BCS investigator on October 3, 2001 spoke to the new owner of the building, who informed the investigator that Mr. Irving was in the process of being evicted and that the whole building was supplied by gas.  The company’s response to the informal complaint notes that Mr. Irving contacted the company on April 6, 2000, requesting an explanation of the March 3, 2000 bill.  Tr. 49- 50.

D.
She sponsored PGW Exhibit 3, the BCS decision on informal complaint.  This dismissed the informal complaint and directed (1) the customer to pay $49.73 plus current bill for 12 months; (2) PGW to waive late fees; and (3) payments to commence January 2002.  Tr. 51.

E.
As shown on Exhibit 1, page 3, the meter and AMR were installed on April 16, 1993.  Tr. 58.

F.
There is no question that the meter registered usage to his premises, as shown on the application screen, which lists his address.  Tr. 60-61.

G.
No company records are available to indicate how service was initiated on May 10, 1997.  Usually when service is terminated, a lock to stop the gas flow is placed on the meter.  When service is initiated, the lock is removed and the line checked for leaks.  The line is not disconnected.  Tr. 44-45, 62.

H.
The switch from the legacy billing system to the current BCCS occurred in 1999.  Legacy records are available in a read-only format.  Tr. 55, 68-69.

I.
The company has no record of Mr. Irving contacting it until April 2000.  The legacy system would have shown previous contacts, if any were in the system.  Tr. 67-69.



5.
Mr. Irving had no documentation relating to the electric range, such as a letter from the landlord or any documents relating to its purchase or installation.  Tr. 22.



6.
Mr. Irving was not aware that there was an automatic reading device installed.  Tr. 26, 59.



7.
Mr. Irving is no longer a customer of PGW.  PGW Exh. 4.

DISCUSSION



The Public Utility Code, 66 Pa.C.S. §332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).



To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Tel. Co. of Pa, 72 PaPUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 PaPUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600; 602; 1990 Pa. Commw LEXIS 402, alloc. den., 602 A.2d 863 (Pa. Cmwlth. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (Pa. 1950).  



Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  2 Pa.C.S. §704; Mill v. Pa P.U.C., 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa P.U.C., 623 A.2d 6 (Pa. Cmwlth. 1993).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa P.U.C., 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).



The utility, PGW in this case, has the right to bill and receive payment for the gas actually supplied.  Section 1303 of the Public Utility Code, 66 Pa.C.S.A. §1303.  See, Neal v. Philadelphia Gas Works, Docket No. Z-00971874, Commission Order entered January 4, 2002; Angie’s Bar v. Duquesne Light Co., 72 PaPUC 213 (1990); West Penn Power v. Nationwide Ins. Co., 228 A.2d 218; 1967 Pa. Super. LEXIS 1260.



It also should be noted that the Commission was granted jurisdiction over PGW effective July 1, 2000.  Section 2212(b) of the Natural Gas Competition Act, 66 Pa.C.S.A. §2212(b).  Prior to that date, the Philadelphia Gas Commission was the entity that addressed consumer complaints.



There is no question that complainant Irving failed to sustain his burden of proof in this proceeding.  His testimony was that he was not liable for any of the bills rendered by PGW because he did not utilize gas.  He based this on his opinion that since no one, to his knowledge, came to unlock the meter, he never received service.  He further asserted that since the tenant on the first floor would not let anyone in the basement, his meter could not have been read and any bills must have been based on estimated usage.  He had no corroboration whatsoever to support his position, including his assertion that his landlord provided him with an electric range since he had no gas service.



This testimony is convincingly rebutted by the testimony and exhibits presented by PGW.  First, it is compelling that the meter index (67) left by the last tenant was exactly the same as the index read after Mr. Irving requested service.  Second, while there is no question that Mr. Irving was not manually put in the billing system until March 2000, his meter was actually read on May 10, 1997, October and November 1998 and again on July 6, 1997 and every month thereafter.  Third, the presence of a gas range was noted on April 18, 2001 by the service technician.



I do not believe that Mr. Irving, a plumber, has the technical knowledge to determine that his gas line was not hooked up to his meter, as he testified.  Ms. Pereira testified that when service is terminated, the meter is locked; it is unlocked when a subsequent customer initiates service.  It is obvious – since actual meter readings were obtained during the period of Mr. Irving’s tenancy – that the meter was in fact functional.  While there is no specific record of who turned on his service, PGW Exh. 2, page 1, does indicate that service was initiated on May 10, 1997, consistent with the company’s other records.



Obviously there was gas usage at the property during the time Mr. Irving resided there, as shown by the bills based on actual meter readings.  Mr. Irving was unaware that there was an AMR or how it works.  He is simply wrong in his assertion that the bills must have been based on estimated usage, since to his knowledge no PGW service technician had access to the basement.  Given the AMR, installed in 1993, access to the basement was not necessary to get the monthly readings.



As Mr. Irving is not a current customer, the entire amount is due and payable, pursuant to Vaughn v. Philadelphia Gas Works, Docket No. C-20016045, Commission Order entered June 11, 2002; Bagrationi-McManus v. PECO Energy Co., Docket No.C-00014789, Commission Order entered July 19, 2001; Bollinger v. Duquesne Light Co., Z-00377307, Commission Order entered April 29, 1998; French v. West Penn Power Co., C-00970856, Commission Order entered April 16, 1998; and DeAngelo v. P.G. Energy Co., Docket No. C-00968276, Commission Order entered August 26, 1997.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.

2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding is upon complainant.

3.
Complainant failed to sustain his burden of proof.

4.
Complainant did not prove that respondent public utility violated any provision of the Public Utility Code, or any regulation promulgated by the Commission, or that the bills rendered were incorrect.  Patterson v. Bell Telephone Co. of Pa., 72 Pa.P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa.P.U.C. 300 (1976).

5.
All amounts reflected in PGW Exh. 1 are due and owing to respondent.

ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the Complaint filed by Bernard Irving against Philadelphia Gas Works at Docket No. F-01000850 is denied; 

2.
That PGW Exh. 4 is admitted into the record;

3.
That within thirty days of the Commission’s order in this proceeding, complainant Bernard Irving shall make a lump sum payment by cash, certified check or money order to respondent Philadelphia Gas Works of $596.72, the amount past due and owing on his account for service rendered to him at 5343 Wayne Avenue, 2nd floor, Philadelphia, PA 19140; and

4.
That the record at Docket No. F-01000850 is marked closed.

Date:
July 1, 2002

______________________________________




MARLANE R. CHESTNUT




Administrative Law Judge

�	Mr. Irving also alleged racial discrimination by the BCS investigator.  He did not bring up this issue at the hearing, so it will not be addressed.
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