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HISTORY OF THE PROCEEDING



On November 13, 2001, Rita F. Ford, (“Ford” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent") alleging the following: that she cannot pay the $4,778.51 PECO bill; that she does not understand the additional monthly charges for electric service; that she is 74 years old; that her 92 year old mother lives with her; that her mother is on an electric CPR meter and needs her electric mattress to prevent bed sores; and that they cannot pay the arrearage because their income is limited.



The Respondent, through its counsel, filed an answer on December 13, 2001.  In the answer, the Respondent stated that the Complainant’s outstanding balance was $4,818.24.  The Respondent averred that the Complainant’s budget payment is $203 a month.  The Respondent referred to the Bureau of Consumer Services’ (BCS) decision, dated September 20, 2001, which required the Complainant to pay a special monthly budget of $240 which included a $189 budget payment plus $51 a month on the account balance. 



A hearing was held in this matter in the Philadelphia State Office Building on January 31, 2002, before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Rita F. Ford, testified in support of the complaint and sponsored twenty-one exhibits (C. Ex. 1-income information; C. Ex. 2-Complainant’s Social Security benefits; C. Ex. 3-Complainant’s pay stubs; C. Ex. 4-Complainant’s pension adjustment; C. Ex. 5-Complainant’s mother’s SSI benefits; C. Ex. 6-expenses; C. Ex. 7-LIURP letters; C. Ex. 8-Dr. Lewcun’s note; C. Ex. 9-copy of Complainant’s March 2002 pension check; C. Ex. 10-utility report; C. Ex. 11-November 2001, January, February 2002 PECO bill; C. Ex. 12-March 2002 Verizon bill; C. Ex. 13- January 2002 PSWC bill; C. Ex. 14-CitiFinancial Mortgage bill; C. Ex. 15- Inter-County Oil Services bills; C. Ex. 16- Fair Plan Property Insurance; C. Ex. 17- 2001 Abington Township/School Tax agreement; C. Ex. 18-2002 Real Estate Tax; C. Ex. 19-2000 Real Estate Tax agreement; C. Ex. 20-Capitol Insurance Co-car insurance; C. Ex. 21-Ford Credit-car payment).  Shari C. Gribbin, Esquire, represented PECO Energy Company.  The Respondent presented one witness, Teresa Ferrier, a regulatory assessor for the Respondent, who sponsored five exhibits – PECO Ex. 1- account statement, PECO Ex. 2-Bureau of Consumer Services Decision; PECO Ex. 3-LIURP audit; PECO Ex. 4- medical certifications; and PECO Ex. 5-Ms. Ferrier’s letter to the Complainant.


The record in this case consists of a seventy-two page transcript and twenty-six exhibits.

FINDINGS OF FACT



1.
The Complainant is Rita Freewill Ford, 208 Ruscombe Street, North Hills, Pa. 19038.



2.
The Respondent in this proceeding is PECO Energy Company.



3.
The Complainant is a 74-year-old widow.  Her 92-year-old mother lives in the two story seven room house with her. (Tr. 7, 9, 15; PECO Ex. 4). 



4.
The Complainant has residential electric and gas accounts with the Respondent (Tr. 10, 39, 40; C. Ex. 11; PECO Ex. 1, 3). 



5.
The Complainant has oil heat.  Her LIHEAP grants have been sent to the oil company (Tr. 22, 28, 47; C. Ex. 15).



6.
In 1998, all of PECO’s customers in the old CAP program were transitioned into the CAP Rate program (Tr. 46, 53). 



7.
The Complainant was placed on the Respondent’s CAP Rate program on August 24, 1998 (Tr. 46).



8.
On April 6, 1999, the Complainant negotiated a payment agreement to pay the current bill plus $15 a month on the arrearage (Tr. 46).



9.
On the CAP Rate program the Complainant was receiving a 25 percent reduction for the first 500 kilowatt hours on the electric and a 20 percent reduction on all of her gas usage (Tr. 40, 54).



10.
The Complainant was removed from the CAP Rate program in May 2001 because the Complainant did not return the income verification form for the annual recertification (Tr. 40, 41). 



11.
The Complainant’s mother had a stroke and has spinal stenosis, hypertension, circulation problems and bed sores.  The Complainant has medical documentation from her mother’s doctor indicating that she needs an electric hospital bed, an electric pump and an electric suspension mattress (Tr. 15, 16, 44, 45; C. Ex. 8; PECO Ex. 4). 



12.
PECO’s policy is to accept three (3) medical certifications a year if there is a payment arrangement (Tr. 45). 



13.
When the LIURP audit was done in February 2001, the auditor focused on the 25 year old refrigerator, the 20 year old oil furnace, the electric space heaters and the gas hot water heater (Tr. 10, 42; PECO Ex. 3).



14.
As a result of the audit, the Respondent installed energy efficient bulbs and smoke alarms; and the old refrigerator was replaced with a new refrigerator (Tr. 10, 43, 44; PECO Ex. 3).



15.
The Complainant has changed appliances and her behavior to conserve electricity (Tr.10, 43; PECO Ex. 3).


16.
The Respondent sent the Complainant letters each month between September 2001 and January 2002 congratulating her on her efforts to conserve energy. (Tr. 43; C Ex.7a-7e).



17.
In February 2002 the Respondent sent the Complainant a letter stated that her usage for January 2002 was higher than what was typical for her household (C. Ex. 7f).



18.
The kilowatt usage listed on the letters for the period between September 2001 and February 2002 is the same as the kilowatt usage on the Respondent’ account statement for those months (Tr. 37, 38; C. Ex. 7a-7f; PECO Ex. 1).



19.
CADCO, a company that helps senior citizens, put a new heater in the Complainant’s house around February 1, 2002 (Tr. 13, 22, 69).



20.
The Complainant’s income is from her pension from the Internal Revenue service, her employment at Green Works and her social security.  The Complainant’s mother receives SSI (Tr. 18, 19; C. Ex. 2, 4, 5).




Gross



Net
Complainant

Pension IRS

$372



$361.38

Experience Works
$412



$364.84

Social Security
$206



$192

Complainant’s mother

SSI-Mother

$572.40


$572.40

Total

        $1,562.40

        $1,490.62

(Tr. 18, 19; C. Ex. 2, 4, 5)



21.
The Complainant’s expenses for herself and her mother include:





Monthly

Annually
Rent



$791.26

$9,495.12

Food



$80


$960

Montgomery County Tax
$250


$3,000

Oil



$50


$600

Electric/Gas


$240


$2,880

Telephone


$75


$900

Water



$25


$300

School Tax/township Tax
$250


$3,000

House Insurance

$47.50

            $570____  

Total


           $1,808.76
            $21,705.12

Car Payment


$181


$2,172

Car Insurance


$119


$1,428

Grand Total

       $2,108.76
         $25,305.12

(Tr. 19-26; C. Ex. 11-21: PECO Ex. 2).



22.
The Bureau of Consumer Services (“BCS”) decision, dated September 20, 2001, required the Complainant to pay her budget bill of $189 plus $51 a month on the arrearage for a total of $240 beginning in October 2001 (Tr. 42; PECO Ex. 2).



23.
The Complainant has made the following payments since October 2001: 11/9/01- $100; 12/26/01-$50; 1/29/02-$100; and 2/28/02-$100 (Tr. 38; PECO Ex. 1).



24.
The Complainant’s average electric and gas bill is $172 (Tr. 55; PECO Ex. 1).



25.
All of the electric and gas readings were actual readings (Tr. 39, 40; PECO Ex. 1).



26.
At the time of the hearing, the Complainant’s balance was $5,148.38 (Tr. 38, 48; PECO Ex. 1).

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S.§332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal’ value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C. §704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



The Complainant testified that she only has $50 a month to pay the Respondent (Tr. 7, 9; C. Ex. 1-6, 9, 12-19).  She is a 74 year old widow.  Her 92 year old mother, who is bedridden because of a stroke, came to live with her in 1994 (Tr. 9, 32).  Her mother has to be on an electric meter 24 hours a day (Tr. 9, 15, 16). The Complainant’s mother also has spinal stenosis, hypertension, circulation problems and bedsores.  The Complainant presented medical documentation from her mother’s doctor indicating that she needs electricity.  The Complainant’s mother has a hospital bed, an electric pump and an electric suspension mattress (Tr. 15, 16, 44, 45; C. Ex. 8; PECO Ex. 4).  Dr. Joseph P. Lewcun stated that the machinery is vital to continue to keep her alive (Tr. 16; C. Ex. 8).  Her mother has nurses from 12:00 to 5:00 p.m. each day while the Complainant works (Tr. 9, 10). 



In an attempt to reduce her bill, the Complainant appealed to PECO for help.  A low-income usage reduction (LIURP) audit was conducted on February 5, 2001 (Tr. 10; C. Ex. 7; PECO Ex. 3).  The energy auditor identified and reviewed with the Complainant the reasons for her high electric use.  Furthermore, she was given electric bulbs and smoke detectors and she obtained a new refrigerator (Tr. 10; PECO Ex. 3).  In correspondence to the Complainant, dated September 5, 2001 through January 25, 2002, the Respondent congratulated her for reducing her electric usage (Tr. 10-12; C. Ex. 7).  Therefore, the Complainant does not understand why her electric bill continues to be high (Tr. 10, 11).  She is not contesting her gas bills.  Based on the LIURP information, the Complainant believes that the Respondent is charging her for more electric than she uses (Tr. 13).



It should be noted that the February 22, 2002 LIURP letter indicated that the Complainant was using more electricity than expected.  However, a new oil heater was installed in February 2002.  This should reduce her reliance on space heaters (Tr. 13; PECO Ex. 3).



A review of the letters and the account statement show that the kilowatt usage in the letters is the same kilowatt usage in the account statement.  The Complainant’s usage after February 2001 is less than it was before the LIURP audit due to the changes in appliances and behavior.  The Complainant failed to prove that the Respondent is charging her for more electricity than she is using.



The Complainant requested that her debt to the Respondent be waived and that she be allowed to pay $50 a month to the Respondent (Tr. 14).  She stated that she tried to get a lawyer to represent her at the hearing.  However, the lawyer that she was referred to wanted $40 an hour (Tr. 14).  She said that she needs help (Tr. 31). 



The Complainant gets a pension of $372 a month gross and $361.38 net (Tr. 17; C. Ex. 1, 4, 9).  She works as a receptionist at Green Thumb, Inc. d/b/a Experience Works from noon to 5:00 p.m. each day (Tr. 18; C. Ex. 3).  Her social security is $206 gross and $192 net.  The Complainant’s mother receives $572.40 a month from SSI (Tr. 18, 19; C. Ex. 2, 4, 5).



The Complainant testified that she has an outstanding balance on all of her bills (Tr. 23).  Her rent/ loan is $791.26 a month.  She borrowed money to add two rooms and a bathroom to the first floor of her house to accommodate her sick mother and her sick aunt (Tr. 19, 20, 32, 33).  Her monthly payments on this loan from Citifinancial Mortgage are $791.26 (Tr. 19-21; C. Ex. 14).  She has to pay $250 a month for Montgomery County property Tax (Tr. 19, C. Ex. 19).  She is behind in paying the property tax (Tr. 19, 20).  She pays Township/school taxes of $3,000 a year in Abington (Tr. 21; C. Ex. 17).  She made an agreement to pay $250 a month (Tr. 21, 22, 24; C. Ex. 17).  The house insurance through the Fair Plan is $570 a year (Tr. 24, 28; C. Ex. 16).  She estimated that she spends about $80 a month on food.  She receives canned goods, butter, and eggs from her job (Tr. 25).  She gets a grant from LIHEAP to help with her oil bill (Tr. 22, 68, 69).  With the help of CADCO, a company that helps senior citizens, she had a new furnace installed in February 2002 because her old one was burning too much oil (Tr. 13, 22, 69).  She spends about $600 a year on oil (Tr. 22, 28; C. Ex. 15).  Her Verizon (telephone) bill is approximately $75 a month because she owes money on the arrearage (Tr. 23, 28; C. Ex. 12).  She pays $25 a month on her water bill (Tr. 23-24, 29; C. Ex. 13).



In addition, her car payment is $181 a month or $2,172 a year (Tr. 30; C. Ex. 21).  She pays $119 a month or $1,428 a year for car insurance (Tr. 30; C. Ex. 20).  The bank charges her $91 for services (Tr. 26).  She pays about $10 a week for gas for her car (Tr. 25, 26).  



It is clear that the Complainant’s expenses exceed her income.  Even if we only consider the following monthly expenses: rent/loan-$792; food $80; Montgomery County tax-$250; oil-$50; electric/gas-$214 ($189 budget +$25); telephone ($25 instead of $75); water-$25; the School/township tax-$250 and the house insurance $47.50, the total is $1,733.50 which exceeds her gross monthly income.



Teresa Ferrier, a regulatory assessor for the Respondent, stated that based on the income and expense information given on March 6, 2002, the Complainant was probably eligible for CAP Rate (Tr. 36).  Ms. Ferrier needed verification of income to complete the process (Tr. 36, 49).  The Complainant stated that she did send the requested information (Tr. 51, 52).  Ms. Ferrier stated that the Complainant’s exhibits could be used to make the determination (Tr. 36, 52).



Ms. Ferrier could not determine whether the Complainant was eligible for CAP Rate during the hearing (Tr. 49).  She stated that on CAP Rate the lowest payment arrangement the Respondent could offer was current bill plus $15 a month on the arrearage (Tr. 50).  Subsequent to the hearing, Ms. Ferrier informed the presiding officer that the Complainant was not eligible for CAP Rate based on the income guidelines.  Ms. Ferrier thought that three people lived at the property.  



Although the Complainant has demonstrated an inability to pay, she does not satisfy the criteria set forth in the Commission decisions requiring the utility to accept payments for less current bills.  In Agentis v. UGI Utilities, Inc., Docket No. C-00935074 (Order entered October 20, 1994), the Commission stated that it may order a utility to accept payments of less than current bills from low income customers who have a temporary inability to pay or have medical problems or from non-low income households with large medical expenses.  In Baum v. Duquesne Light Co., 57 Pa. PUC 156 (1983), the Commission held that it could allow a customer to temporarily pay less than her current bill if the customer had a good payment history, but, due to extenuating circumstances, would be unable to pay her bill and that a positive change in the customer’s financial circumstances would occur on a certain date or within the foreseeable future.  The record in this case does not contain evidence that the Complainant’s inability to pay is temporary or that there will be a positive change in her financial circumstances in the forseeable future.  

Therefore, the request to pay less than the current bill is denied in accordance with Commission precedent.



In the Bureau of Consumer Services decision, dated September 20, 2001, the Complainant was ordered to pay her $189 budget amount plus $51 towards the arrears beginning with the bill due October 2001 (Tr. 50, 51; PECO Ex. 2).  She has paid $350 towards the decision.  At the time of the hearing $1,090 was the BCS catch up amount (Tr. 51). 



The Complainant has provided evidence to show that she cannot pay the amount set forth in the BCS decision.  During 2001 and 2002 she changed appliances and her oil furnace and changed her behavior to reduce her electric usage.  She cannot reduce the electric used by her mother for the electric meter, pump and mattress.  



Based on the Complainant’s gross income she is a level 3.
  Since she is at the lower end of level 3, the BCS decision could have required her to pay $40 on the arrearage instead of $51.  (See Loatman v. Philadelphia Gas Works, C-20015837 Order entered May 2, 2002).  The payment would have been $229 a month.  Based on the evidence, that still is beyond the Complainant’s ability to pay.  In light of the complainant’s mother’s dependency on the electric, the Complainant’s efforts to reduce her bill and the income and expense information provided, the Bureau of Consumer Services’ decision should be modified.  Although the Complainant’s request to pay less than her current bill was denied, in light of the abovementioned circumstances, the Complainant’s payment should be reduced to her budget bill plus $25 a month for a total of $214.  If this is applied to the lump sum payment, the total owed for six months would be $1,284.



The Complainant made the following payments since October 2001: 11/9/01- $100; and 12/26/01-$50; 1/29/02-$100; and 2/28/02-$100 (Tr. 38 ; PECO Ex. 1)



Pursuant to Claypool v. T.W. Phillips Gas & Oil Co., Z-00248730 (Order entered December 22, 1995), the Complainant is required to pay all missed payments from the BCS decision.  Therefore, within 20 days of the final Order in this proceeding, the Respondent shall issue a bill including any missed payments from the BCS decision as revised.  Within 60 days of the bill, the Complainant shall pay the lump sum amount. 



The Complainant has failed to prove by a preponderance of the evidence that her bills are incorrect and that she is being charged for more electricity than she is using.  Consequently, the allegation regarding overcharges is dismissed. However, the allegation regarding her inability to pay is sustained.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
Where an arrearage exists on a jurisdictional public utility account, the Commission has the power to prescribe an equitable payment arrangement, along with prescribing any other legally appropriate remedy.

ORDER

THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Rita F. Ford against PECO Energy Company at Docket Z-00976633 is sustained with respect to the inability to pay allegation and dismissed with respect to the overcharge issue.



2.
That within twenty (20) days of the Commission’s final Order in this proceeding, the Respondent shall issue a bill to the Complainant containing the amount of the missed payments required to comply with the Bureau of Consumer Services Informal Complaint decision, issued on September 20, 2001, as revised.



3.
That within sixty (60) days of the bill, the Complainant shall make a lump sum payment to comply with the Bureau of Consumer Services Informal Complaint decision, issued on September 20, 2001, as revised.



4.
That beginning with the next billing period subsequent to the Commission’s final Order in this proceeding, the Complainant shall pay to the Respondent her budget bill plus twenty-five dollars ($25) each month and continue making such monthly payments until the arrearage is liquidated.



5.
That the Respondent shall not assess any late charges or finance charges on the current arrearage as long as the Complainant complies with the terms of this Order.


6.
That the record in this case is marked closed.


July 3, 2002



__________________________________

Date





CYNTHIA WILLIAMS FORDHAM







Administrative Law Judge

	� 	Level 3 is from $1,494 to $2,985.





12
14

