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History of the Proceedings



On October 26, 2001, Complainant, Allen J. Gordon, residing at 105 Allendale Way, Camp Hill, Cumberland County, Pennsylvania, filed a formal complaint at captioned Docket No. against respondent, AT&T Communications of PA. Inc.  In his complaint, Complainant stated AT&T cancelled his calling card service without his authorization to do so, failed to reinstate service as allegedly promised and failed to “issue any written response to repeated written complaints.”  Copies of allegedly “unanswered correspondence” were attached to the complaint. 



In his prayer for relief, Complainant asked that AT&T provide written evidence to support their claims, to “reimburse consumer for reasonable costs associated with their unwarranted denial of service and their failure to provide written response.”  



Respondent filed both a written Answer to the Complaint together with a Motion to Dismiss for Lack of Subject Matter Jurisdiction.  On March 8, 2002, Administrative Law Judge Wayne L. Weismandel issued an Order Denying Respondent’s Preliminary Motion.  



By written notice dated March 29, 2002, the parties were advised that an Initial Prehearing Telephone Conference was scheduled for 10:00 a.m., April 29, 2002.  At the designated date and time appearances were entered by Allen J. Gordon, who appeared pro se, and by Christine S. Dutton, Esquire, for AT&T Communications of  PA.  During the conference the parties made certain data requests and were advised that an evidentiary hearing would be scheduled for 10:00 a.m., June 27, 2002.  Thereafter, by written notice dated April 29, 2002, the parties were advised that an initial in- person hearing was scheduled for 10:00 a.m., June 27, 2002, in Hearing Room 2, of the Commonwealth Keystone Building in Harrisburg.  



At the designated time and date for the June 27, 2002 evidentiary hearing, Christine S. Dutton, Esquire entered an appearance, for respondent Utility. Complainant Gordon failed to appear for the hearing.  



The hearing on the Gordon complaint was then commenced in Complainant’s absence. Respondent Utility was represented by legal counsel who offered the testimony of one (1) witness and sponsored two (2) exhibits admitted into evidence.  



At the conclusion of the hearing, respondent’s counsel moved for dismissal of the complaint by virtue of Complainant’s failure to appear and prosecute the complaint in a timely fashion.  The Motion to Dismiss was granted.  

Findings of Fact


1.
Complainant, Allen J. Gordon resides at 105 Allendale Way, Camp Hill, Pennsylvania, and was a subscriber to respondent’s calling card service.  Complainant alleged this service was cancelled without his authorization to do so.  



2.
Complainant filed a formal complaint against respondent Utility and an in- person hearing was scheduled for 10:00 a.m., June 27, 2002, in the Commonwealth Keystone Building, in Harrisburg.  



3.
On April 29, 2002 a notice of the scheduled hearing time and date for Complainant’s complaint was sent to the parties by first class mail.  



4.
Complainant did not request a continuance of the scheduled hearing on his complaint against respondent Utility.  



5.
Nobody participated on Complainant’s behalf in the scheduled hearing on his complaint.  Respondent Utility was represented at the hearing by legal counsel and one (1) witness.  



6.
In Complainant’s absence, the scheduled hearing on his complaint was commenced, and Utility requested dismissal of the complaint for lack of prosecution.  The request to dismiss the complaint was granted.  

Discussion


Complainant contends his AT&T calling cards were improperly cancelled without his express authorization.  



As the Complainant seeking affirmative relief from the Commission, Complainant had the burden of proving the complaint allegations by producing evidence at a hearing to establish the material facts by a preponderance of the evidence. Darling v. Philadelphia Electric Co., F-00161139 (order entered November 16, 1993); 66 Pa. C.S. §332 (a).



The complaint was set for an in-person hearing commencing at 10:00 a.m., June 27, 2002, in the Commonwealth Keystone Building in Harrisburg. On April 29, 2002, a notice of the scheduled hearing time, place and date was sent to the parties by first class mail.  Complainant did not request a continuance of the scheduled hearing.  In Sentner v. Bell Telephone Co. of Pennsylvania, (order entered October 25, 1993), the Commission held that a Complainant receives actual notice of a hearing time and date when a hearing notice of the hearing time and date has been sent to the Complainant by first class mail.  Consequently, I conclude that Complainant Gordon had actual notice of the scheduled hearing on his complaint but nevertheless failed to participate in the hearing or request a continuance of the hearing. 



Because nobody participated on Complainant’s behalf in the hearing scheduled on his complaint, Complainant failed to prosecute his complaint by producing evidence in support of the complaint allegations.  Therefore, Complainant’s formal complaint shall be dismissed for lack of prosecution.  



Respondent offered the testimony of  Richard Budka, Manager in the Fraud Management Department within AT&T for calling cards.  Mr. Budka offered the following pertinent information concerning the cancellation of Mr. Gordon’s calling cards:  



1.
That his review of subject account led him to conclude that 
no fraudulent actions were responsible for the cancellation of Complainant’s calling cards.  



2.
It is possible that network upgrades to respondent’s 
switching network can cause glitches to the system leading to cancellation of calling cards.  However, no such work occurred during the periods in question in the instant complaint.



3.
That respondent’s records such as its SCAMP chronology, a system that gives respondent the ability to “to look at call detail on almost a real time basis” disclosed that Complainant’s daughters may have used the calling cards incorrectly, such as “failing to put the correct PIN number in.”  



4.
That July 15th through July 29th was the dates Complainant identified as the dates when there were problems with the cards.  Card calls were effectively placed on August 5th, August 8th, and August 12th, and “then they continued thereafter.”  Complainant’s contacts with respondent after August 1st “were in the nature of demanding an explanation as opposed to trying to restore the cards.”  



Mr. Budka went on to note that if the calling cards didn’t work, Complainant’s daughters could place a call via the collect method, which they did.  By way of compensation for the calling card inconvenience, respondent was compensated in the amount of one dollar, the difference between the card rate and the collect rate.  In addition, respondent waived two months of calling card service charges, and awarded Complainant 30 free minutes of calling, later utilized by Complainant.  Complainant was further offered a $50.00 credit, which he declined.  



Mr. Budka also explained the steps respondent took to determine what the problem was with Complainant’s account.  He indicated contact with complainant was made on July 16, July29 and 30, August 15, October 9, October 15, December 4, 2001 and January 2, 2002.  

Conclusions of Law 



1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  



2.
As the Complainant, Complainant had the burden of proof. 



3.
Because nobody participated in Complainant’s behalf in the hearing scheduled on his complaint, Complainant failed to prosecute the complaint against respondent Utility by not producing evidence in support of the complaint allegations, and Complainant therefore failed to carry the burden of proof.  

Order


1.
That the formal complaint filed by Allen J. Gordon against AT&T Communications of PA, Inc. at Docket No. C-20016380 is hereby dismissed, with prejudice, for Complainant’s failure to prosecute the complaint in a timely fashion.  



2.
That the Commission’s Secretary shall mark the case at Docket No. C-20016380 closed.

Dated: 

July 11, 2002



_______________________








HERBERT S. COHEN 








Administrative Law Judge
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