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HISTORY OF THE PROCEEDING



On October 29, 2001, Elois K. Fulton (Complainant) filed a Complaint against PECO Energy Company (PECO or Respondent), alleging, inter alia, that PECO's record keeping caused her electricity to be shut off; that on these occasions the food spoiled in her refrigerator/freezer; that she was required to pay a $120.00 deposit and a reconnection fee of $60 to have electricity turned back on; that she would like to know the origin of the past balance; and that if wrong, she wants it to be deleted.

PECO duly filed an Answer admitting that Complainant's electric service was shut off on October 4, 2001 for nonpayment; that service was restored on October 6, 2001 at 4:24 p.m.; that at all times PECO rendered reasonable and adequate service; that Complainant's average monthly bill is $65.00 and the calculated budget is $72.00; that Complainant's balance at that time was $926.80; and that a payment agreement of current monthly bills plus $10.00 on arrears is currently in place.  PECO seeks dismissal of the Complaint.



A hearing was held on March 18, 2002.  Complainant was represented by counsel, testified and sponsored two exhibits.  Respondent was also represented by counsel who presented one witness and introduced two exhibits.  At the conclusion of the hearing, the parties agreed to a briefing schedule wherein Main Briefs were to be filed by May 17, 2002 and Reply Briefs by May 31, 2002.  Subsequently, by telephone later confirmed letter, dated May 17, 2002, the parties informed the Administrative Law Judge, inter alia, that they would not be filing briefs and requesting that the record be closed and a decision be rendered.

FINDINGS OF FACT



1.
Complainant is Elois K. Fulton of 6601 N. Bouvier Street, Philadelphia, PA 19126 where she has resided since 1988 (N.T. 7-8).



2.
Complainant testified that in approximately1971, she received a bill in excess of the average $70 to $80 per month bill she usually received (N.T. 8-9).



3.
Complainant did not remember the amount of that bill but it was $1,800 or something in that area (N.T. 10).



4.
Complainant's electric had been shut off at that time (N.T. 11-12).



5.
After Complainant made a verbal agreement to pay $10 or $15/month plus current billings, the electricity was turned back on in a matter of about two days (N.T. 112).



6.
Complainant signed an agreement to pay $10/month in order to have the electric turned back on (N.T. 16).



7.
Complainant called PECO and asked about the large bill (N.T. 12, 15, 16).



8.
Complainant testified that at least three or four times between 1991 and 1997 Complainant's electricity was turned off; the last time being October 2001 (N.T. 17).



9.
Complainant questions the balance and the reconnection fees (N.T. 18).



10.
Complainant seeks damages for food spoilage and dismissal of the back balance, stated by Complainant's attorney as being approximately $1,353 less all the $10/month payments which Complainant paid on the balance since 1997 (N.T. 20-21).



11.
PECO Exhibit No. 1 is a billing statement for Complainant's account at 6601 N. Bouvier Street from August 1997 to February 14, 2002 and shows a balance of $1,353.69 as of September 16, 1997 (N.T. 14, 15, 23-24).



12.
As of March 14, 2002, Complainant's balance was $834.04 (N.T. 25-26).



13.
PECO, in the normal course of business, keeps customer contact files (N.T. 26).



14.
PECO Exhibit No. 1 shows five payment agreements with Complainant starting with June 1991, the last one being June 2000 (N.T. 27).



15.
PECO Exhibit No. 2, page 4 shows the payment agreements between Complainant and PECO (N.T. 28-29).



16.
These payment agreements are as follows:


  6/26/91
Balance - $1,152.48
-
$30/monthly plus current bill


  7/08/93
Balance - $1,671.42
-
$15/monthly plus current bill

12/23/93
Balance - $1,806.24
-
$10/monthly plus current bill


  8/18/94
Balance - $1,633.00
-
$10/monthly plus current bill


  6/26/00
Balance - $1,094.98
-
$10/monthly plus current bill

(PECO Exhibit No. 2, p. 4; N.T. 28-31, 42).



17.
PECO Exhibit No. 2, page 3 shows the customer information screen from PECO's records indicating that the last update was on May 20, 1992.  This exhibit shows two additional payment agreements as follows:



September 1989
-
$131.00 plus current bills



July 18, 1990

-
$  61.00 plus current bills

(N.T. 31-32).



18.
PECO has no detailed records beyond those shown in PECO Exhibit No. 1 because its records retention policy is to maintain customer records for four years (N.T. 33).



19.
PECO's position is that Complainant should continue with the payment agreement of $10/month plus her current monthly charges on the balance of $834.04 as of March 14, 2002 (N.T. 33; PECO Exhibit No. 1).



20.
Complainant's average monthly bill is $65/month.  This average is based on a year's consumption divided by 12 (N.T. 34-35, 41, 53).



21.
If Complainant requested to be placed on a budget billing, that amount would be $72/month based upon a year's consumption divided by 11; and on the 12th month, the customer would pay the difference between the yearly consumption less the monthly budget amounts paid (N.T. 35).



22.
PECO's records indicate that Complainant's electric service was terminated in June 2000 and in October 2001.  On June 5, 2000 and October 5, 2001, service was terminated for nonpayment.  Service was restored both times.  On the June 5, 2000 termination, Complainant paid $122.07 on her account, a $60 reconnection fee and a $128 deposit was required for electricity to be restored.  On the October 5, 2001 termination, Complainant paid $116.49 on her account, a $60 reconnection fee and a $130 deposit (N.T. 38-39; PECO Exhibit No. 1).



23.
Complainant's electricity is currently on (N.T. 39).



24.
At some point in time, Complainant's account number changed (N.T. 43), but all billing was for service to Complainant at 6601 N. Bouvier Street (N.T. 43).



25.
Complainant Exhibit No. 1 is a past due notice, not a bill (N.T. 44).  It is dated December 7, 1993 and it shows a past due balance of $133.43.  The full balance owed was $1,806.24 and it was at that time that a payment agreement was made for Complainant to pay $10/month on the balance plus current billings (N.T. 45-47, 54; PECO Exhibit No. 1, p. 4).



26.
Complainant Exhibit No. 2 shows that the balance after a September 20, 1998 payment was $162.74 (N.T. 52).



27.
PECO's shut-off procedure is that where a customer is on a payment arrangement which becomes delinquent for $24.99 or more, the customer is then given a 10 day notice by mail.  If the amount past due is not paid or there is no response, a 72 hour notice is given.  If that notice is not satisfied, a 48 hour notice is given (usually a field visit).  Thereafter, service may be terminated and a post-termination notice is left containing the requirements for restoration of service (N.T. 56).



28.
From at least August 1997 to the present time, the majority of Complainant's billings were based upon actual readings.  There were only about eight estimated readings (N.T. 58-60).



29.
An estimated bill is made factual based on the next actual reading and the bill that would be issued will reflect or "true up" any underestimation or overestimation (N.T. 60-61).



30.
Prior to 1999, there were between four to seven people living in the house (N.T. 78).



31.
Complainant's payment checks dated April 23, 1999 and September 21, 1999 were returned by the bank (N.T. 79; PECO Exhibit No. 1).



32.
PECO Exhibit No. 1 shows that for the year 1999 there are many months where the bill was not paid in full or was not paid at all, and the same is true of the year 2000 (N.T. 80-83).

DISCUSSION



In this matter, Complainant testified that she questions the origin of a large electric bill she received in 1991 as well as charges she paid to have her electricity turned on two times and in addition, she seeks monetary damages for food spoilage.

With respect to Complainant's claim for monetary damages for food spoilage, it is well settled that the Commission lacks the power to award monetary damages.  Thus, the Superior Court of Pennsylvania has declared that it is clear that the remedial and enforcement powers vested in the PUC by the Public Utility Law were designed to allow the PUC to enforce its orders and regulations but not to empower the PUC to award damages or to litigate a private action for damages on behalf of a Complainant.  Hoch v. Philadelphia Elec. Co., 492 A.2d 27, 32 (Pa. Super. 1985); citing Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1977); see also Elkin v. The Bell Tel. Co. of Pa., 420 A.2d 371, 375 (Pa. 1980) (finding that the "legislature has withheld from the PUC the power to award damages").  In Feingold, supra, the Court held, inter alia, that the Public Utility Commission's remedial and enforcement powers do not include power to award damages to private litigants for breach of contract.



Accordingly, that aspect of the Complaint requesting the award of monetary damages must be denied since the Commission lacks the authority to award damages; even assuming the Complainant was entitled to such an award, which is not the case in the instant matter.



Next, with respect to the alleged high bill which Complainant testified she received in 1991, the record evidence discloses that on June 26, 1991, Complainant's balance was $1,152.48 and she made a payment agreement to pay $30/month on that balance plus the current bill; and that it was on December 23, 1993, that Complainant's balance was $1,806.24 on which Complainant agreed to pay $10/month plus current bills (PECO Exhibit No. 1, p. 4).  The record also discloses that from September 1989 to June 26, 2000, Complainant made seven (7) payment agreements, but did not keep any of them (PECO Exhibit No. 1, p. 3; N.T. 31-32 and PECO Exhibit No. 2, p. 4; N.T. 28-31, 42).  Although Complainant may have questioned the amount of the balances, she continued to make payments and at various times, as aforesaid, entered into seven payment agreements over the years.



It is especially significant to note that the principal thrust of Complainant's testimony relates to a questioned bill she received in 1991 (N.T. 8-10).



In this regard, the applicable law is clear.  The Public Utility Code, 66 Pa. C.S.A. §3314(a), provides as follows:

§ 3314.  Limitation of actions and cumulation of remedies

  (a)  General rule.—No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefor arose, except as otherwise provided in this part.  (Underlining supplied)



In the instant matter, the bill questioned by Complainant in her testimony relates back to 1991 or at the latest 1993.  This clearly is outside the limits of the above-quoted Statute.



For all of the foregoing reasons, this aspect of the Complainant's case relating to a 1991 or 1993 bill must be rejected.



Finally, Complainant questions the service restoration charges and deposit requirements after electric service has been terminated for nonpayment.  In this regard the Pennsylvania Code, 52 Pa. Code §56.191 provides,

§ 56.191.  General rule.

  When service to a dwelling has been terminated, the utility shall reconnect service by the end of the first full working day after receiving one of the following:

  (1)  Full payment of an outstanding charge plus a reasonable reconnection fee.  Outstanding charges and the reconnection fee may be amortized over a reasonable period of time.  Factors to be taken into account shall include, but not be limited to:


(i)  The size of the unpaid balance.


(ii)  The ability of the ratepayer to pay.


(iii)  The payment history of the ratepayer.


(iv)  The length of time over which the bill accumulated.

  (2)  Payment of amounts currently due according to a settlement or payment agreement, plus a reasonable reconnection fee, which may be part of the settlement or payment agreement.  The utility may apply the procedure in paragraph (1), if the payment history indicates that the ratepayer has defaulted on at least two payment agreements, or an informal complaint decision, or a formal complaint order.

  (3)  Adequate assurances that any unauthorized use or practice will cease, plus full payment of the reasonable reconnection fee of the utility, which may be subject to a payment agreement and compliance or adequate assurance of compliance with an applicable provision for the establishment of credit or the posting of deposits or guarantees.



In the instant matter, the record evidence discloses that on June 5, 2000, service was terminated for nonpayment but was restored upon Complainant's payment of $122.07 on her account plus a reconnection fee of $60.00.  In addition, a $128.00 deposit was required.  Thereafter on October 5, 2001, service was again terminated for nonpayment but was restored upon Complainant's payment of $116.49 on her account plus a $60.00 reconnection fee; as well as a deposit of $130.00 (PECO Exhibit No. 1; N.T. 38-39).  As can be seen from § 56.191, supra, a bill payment is required as well as a reasonable reconnection fee.  Further, there was no evidence of record that the $60.00 reconnection fee was unreasonable, and in addition, § 56.191 authorizes the requirement of the posting of a deposit.  Thus, PECO's actions were in accordance with the Commission's Regulations; and therefore this aspect of the Complaint must also be dismissed.  An appropriate Order will be entered.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
The Commission does not have the authority to award damages in the instant matter.



3.
The Complaint in the instant matter was not instituted within three years from the date of the complained-of bill, and therefore is barred by 66 Pa. C.S.A. §3314.



4.
PECO's requirement that Complainant pay the outstanding charge, plus a reconnection fee, and a deposit in order to have electric service restored, comports with 52 Pa. Code §56.191.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Elois K. Fulton against PECO Energy Company in Docket No. C-20016375 is hereby dismissed.



2.
That this matter be marked closed.


July 8, 2002



___________________________________
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HERBERT SMOLEN







Administrative Law Judge
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