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HISTORY OF THE PROCEEDINGS


On March 7, 2002, Richard E. Tomlinson filed a formal complaint alleging that The United Telephone Company of Pennsylvania (United) should be compelled to upgrade its telecommunications system to include Caller ID service in his local calling area.



On April 4, 2002, United filed an answer and a separate preliminary motion to dismiss which (1) admitted that Caller ID service is not yet available in Mr. Tomlinson's local calling area and (2) alleged that its failure to provide Caller ID service is not a violation of the Public Utility Code,
 the regulations of the Pennsylvania Public Utility Commission (Commission), or a Commission order.  United's motion to 

dismiss was accompanied by a Notice to Plead which correctly informed Mr. Tomlinson that he could file an answer to United's motion within 10 days of the service date of the motion and notice.  52 Pa. Code §5.101(d).  According to the certificate of service attached to the motion and notice, the motion and notice were served on Mr. Tomlinson on April 4, 2002.



The Commission's computerized docket shows that Mr. Tomlinson has not filed an answer to United's motion.  United's motion is now before me for disposition.

DISCUSSION


A preliminary motion to dismiss a complaint without a hearing is reviewed in the light most favorable to the complainant and is granted only if the complainant is clearly not entitled to relief under the law.  Watson v. Bell Telephone Co. of Pennsylvania, 47 Pa. PUC 400 (1974); accord Insurance Adjustment Bureau v. Insurance Commissioner, 86 Pa. Cmwlth. Ct. 491, 485 A.2d 858 (1984).  Pursuant to the Commission regulation at 52 Pa. Code §5.101(a)(3), United seeks dismissal of Mr. Tomlinson's complaint for insufficiency in substance.  To be sufficient in substance and avoid dismissal, a complaint must claim that a utility's particular action or inaction violates a provision of the Public Utility Code, a Commission regulation or a Commission order so that some type of relief is warranted under the law.  66 Pa. C.S. §701; 52 Pa. Code §§5.21(a) and 5.22(a)(4).  Consequently, to rule on United's motion, I must determine whether, as implied by Mr. Tomlinson's complaint, United's non‑provision of Caller ID service to Mr. Tomlinson's local calling area may qualify as a violation of the Public Utility Code, a Commission regulation or a Commission order and thus may entitle Mr. Tomlinson to his requested relief.



The Commission regulation at 52 Pa. Code §64.2 contains the following definitions relevant to this case.  A telephone company is a public utility that is subject to the Commission's jurisdiction and has a duty to furnish telephone service consisting of the transmission of messages or communications by telephone either between points in the same local calling area (basic service) or between points not in the same local calling area (toll service).  Nonbasic service is a service or product, such as a custom calling service, which is not telephone service but which is either offered or billed by a telephone company that furnishes basic service.  See also 52 Pa. Code §64.17 (to preserve a customer's ability to communicate by telephone, a customer's partial bill payments which are inadequate to pay for both telephone service and nonbasic service are applied first to the telephone service balance).



Caller ID service is not telephone service because it is not a method for transmitting messages or communications by telephone.  See 52 Pa. Code §64.2.  Instead, Caller ID service is a nonbasic service which is marketed as a custom calling service.  Hoffman v. GTE North, Inc., C-00981887 (order entered February 9, 1999); see also 52 Pa. Code §64.2.  Under the Commission's residential telephone regulations at 52 Pa. Code §§64.1-.213, United is not obligated as a telephone company to provide its customers with nonbasic service like Caller ID.  Hoffman; see also United's Tariff - Pa. P.U.C. No. 26, §22, ¶1.b(2) ("Custom Calling Service Features require special facilities and will be provided only where such facilities are available.").



Inasmuch as United's failure to offer Caller ID service to Mr. Tomlinson's local calling area does not constitute a violation of the Public Utility Code, a Commission regulation or a Commission order, Mr. Tomlinson's complaint is insufficient in substance in that it does not raise a claim for which relief can be awarded under the law.  See 52 Pa. Code §5.101(a)(3); 66 Pa. C.S. §701; 52 Pa. Code §§5.21(a) and 5.22(a)(4).  Accordingly, I shall grant United's motion and dismiss Mr. Tomlinson's complaint.  See 66 Pa. C.S. §703(b).

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.  66 Pa. C.S. §701.



2.
Under the Commission regulation at 52 Pa. Code §64.2, United is a telephone company which has a duty to provide telephone service.



3.
Telephone service is the transmission of messages or communications by telephone either between points in the same local calling area (basic service) or between points not in the same local calling area (toll service).  52 Pa. Code §64.2.



4.
Nonbasic service is a service or product, such as a custom calling service, which is not telephone service but which is either offered or billed by a telephone company that furnishes basic service.  52 Pa. Code §64.2; see also 52 Pa. Code §64.17.



5.
Caller ID service is not telephone service because it is not a method for transmitting messages or communications by telephone.  See 52 Pa. Code §64.2.



6.
Caller ID service is a nonbasic service which is marketed as a custom calling service.  Hoffman; see also 52 Pa. Code §64.2.



7.
Under the Commission's residential telephone regulations at 52 Pa. Code §§64.1-.213, United is not obligated as a telephone company to provide its customers with nonbasic service like Caller ID.  Hoffman; see also United's Tariff - Pa. P.U.C. No. 26, §22, ¶1.b(2)
.



8.
Inasmuch as United's failure to offer Caller ID service to Mr. Tomlinson's local calling area does not constitute a violation of the Public Utility Code, a Commission regulation or a Commission order, Mr. Tomlinson's complaint is insufficient in substance in that it does not raise a claim for which relief can be awarded under the law.  See 52 Pa. Code §5.101(a)(3); 66 Pa. C.S. §§701 and 703(b); 52 Pa. Code §§5.21(a) and 5.22(a)(4).

ORDER


THEREFORE, IT IS ORDERED:



1.
That the motion to dismiss filed by The United Telephone Company of Pennsylvania at Docket No. C-20027121 is hereby granted.



2.
That the formal complaint filed by Richard E. Tomlinson at Docket No. C-20027121 is hereby dismissed, and the record shall be marked closed.


Dated:  July 9, 2002
















DEBRA PAIST








Administrative Law Judge

�	66 Pa. C.S. §§101-3316. 


�	I take official notice of United's tariff (list of services, rules for service, and rates for services) on file with the Commission.  Moose Lodge, Beaver Falls v. Columbia Gas of Pennsylvania, Inc., 53 Pa. PUC 151 (1979); 66 Pa. C.S. §§331(g) and 332(e); 52 Pa. Code §5.408.  A Commission�approved tariff has the force of law and is binding on the utility and its customers.  Pennsylvania Electric Co. v. Pennsylvania Public Utility Commission, 663 A.2d 281 (Pa. Cmwlth. Ct. 1995); Brockway Glass Co. v. Pennsylvania Public Utility Commission, 63 Pa. Cmwlth Ct. 238, 437 A.2d 1067 (1981).
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