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OPINION AND ORDER

BY THE COMMISSION:  



Before us for consideration are the Exceptions of Philadelphia Gas Works (PGW), to the Initial Decision of Administrative Law Judge (ALJ) Ky Van Nguyen.  No Reply Exceptions have been filed.



At issue is whether PGW’s allegation that it did not receive a hearing notice that was served by first class mail, is sufficient to establish that it was improperly denied the opportunity to present evidence. 

History of the Proceeding


During the period from January 15, 1992, to May 5, 2001, PGW issued estimated bills to Nancy Devlin
 (Complainant) for residential gas service.  On May 5, 2001, PGW installed an automatic meter reading device at the Complainant’s residence and obtained an actual meter reading.  Subsequently, PGW issued a bill in the amount of $4,400.  The bill contained charges for previously unbilled usage that allegedly occurred during the nine-year period when PGW failed to read the Complainant’s meter.  The Complainant maintained that the re-bill amount represented an overcharge.  After unsuccessfully attempting to resolve the dispute with PGW, she filed an Informal Complaint with the Bureau of Consumer Services (BCS). 



The BCS issued a determination on August 1, 2001, at Case No. 0970598.
  The Complainant appealed the BCS determination by the filing of a Formal Complaint on September 12, 2001.  She continued to maintain that the re-billed amount represented an overcharge.  Notice of the Complaint was sent to PGW on September 26, 2001.  PGW filed an Answer on October 23, 2001.   



By Notice dated December 17, 2001, and served upon the Parties by first class mail, a hearing was scheduled for March 6, 2002.  The hearing was convened as scheduled.  The Complainant appeared pro se.  However, PGW did not appear.  The ALJ recessed the hearing for twenty-five minutes to allow for the possible late arrival of PGW.  Thereafter, the Complainant testified on her own behalf and entered thirteen exhibits into the record.  The hearing then concluded.



By Initial Decision issued on May 6, 2002, the ALJ sustained the Com​plaint.
  PGW was directed not to bill the Complainant for any re-billed amounts for the period between January 15, 1992, and May 5, 2001.  

PGW filed Exceptions on May 28, 2002.  No Reply Exceptions were filed.

Discussion



PGW contends that the ALJ erred because he sustained the Complaint without giving PGW the opportunity to present certain evidence in rebuttal of the Complainant’s claims.  PGW maintains that it did not receive the hearing notice, therefore, the ALJ’s actions violated its due process rights.



According to PGW, the administrative staff of its Legal Department logs all correspondence regarding formal complaints into a database and the calendars of the counsels of record.  PGW asserts that because its records do not reflect that a hearing notice was logged in either of these places, we must assume that PGW did not receive a hearing notice.  



Our review of the record establishes that a hearing notice was served upon PGW by first class mail and addressed to the person designated in PGW’s Answer.  Such service is authorized by Section 1.53 of our Rules of Administrative Practice and Procedure, 52 Pa. Code §1.53(a).  



It has long been the law of this Commonwealth that proof of a mailing raises a rebuttable presumption that the mailed item was received.  (Berkowitz v. Mayflower Securities, Inc., 317 A.2d 584 (Pa. 1974); Samaras v. Hartwick, 698 A.2d 71 (Pa. Super. Ct. 1997); PennDOT v. Grasse, 606 A.2d 544 (Pa. Cmwlth. 1991)).  It is also well-settled that the proof of mailing presumption is not nullified simply by a denial that an item was received.  (Id.).  PGW’s averments regarding its logging procedures are so general as to be akin to a simple denial that an item was received.  Therefore, they are insufficient to rebut the presumption that PGW received the hearing notice.  Accordingly, we conclude that PGW received proper notice of the hearing.  



Once timely notice of a hearing and the opportunity to be heard have been provided, it is the responsibility of the parties to be present and participate in the hearing.  (Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984); Mumma v. PPL Electric Utilities Corp., No. C-00014869 (Order entered January 28, 2002)).  Moreover, participants who fail to be represented at a hearing are deemed to have waived the opportunity to present evidence unless it is determined that the failure was unavoidable and that the interests of the other participants and of the public would not be prejudiced by permitting the reopening of the matter.  (66 Pa. C.S. §332(f); 52 Pa. Code § 5.245(a)).  Clearly, PGW’s failure to attend the hearing was not unavoidable.  Therefore, we conclude that the ALJ properly determined that PGW waived its opportunity to present evidence at the hearing.  Accordingly, we will deny the Exceptions.



Finally, we note that the Complainant had, in good faith, been making payments pursuant to the BCS Decision (Tr., p. 13).  In this particular case, since the dispute involved the rebilled amount, the Complainant was under no obligation to make the monthly payments of $40 in addition to her monthly bill.   PGW shall credit the Complainant’s account for all payments made pursuant to the BCS Decision; THEREFORE,



IT IS ORDERED:  



1.
That Exceptions filed by Philadelphia Gas Works are denied.  



2.
That the Complaint of Edward Devlin against Philadelphia Gas Works is sustained.



3.
That Edward Devlin does not owe Philadelphia Gas Works any amount for the period between January 15, 1992, and May 5, 2001.  



4.
That PGW shall credit the account of Edward Devlin for all payments made pursuant to the BCS Decision.



5.
That Philadelphia Gas Works cease and desist from further violations of the Public Utility Code and the Commission’s regulations. 

BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  August 8, 2002

ORDER ENTERED:  August 13, 2002

	�	Gas service is in the Complainant’s deceased husband’s name.


	�	The BCS concluded that PGW’s failure to obtain an actual meter reading for the Complainant’s residence from January 1992 to May 2001, deprived the Complainant of the ability to judiciously manage her gas consumption and exercise conservation measures for an extended period of time.  As a result, the BCS determined that the Complainant was entitled to a $578 reduction in the re-billed usage charge and a waiver of all late payment charges that were applied to her account since May 5, 2001.  Additionally, the BCS directed that a payment arrangement plan be established.  The Complainant was directed to pay her current monthly bills plus $40 towards arrearages.


	�	The ALJ found that the Complainant’s testimony regarding her usage patterns established that the disputed bill was abnormally high.  Additionally, the ALJ noted that no evidence was presented to explain how PGW determined that the Complainant owed the disputed amount.  Therefore, he concluded that the record evidence did not establish that the Complainant owed the disputed amount to PGW.  Finally, the ALJ noted that PGW had estimated the Complainant’s bills for a period of over nine years without performing any actual meter readings or utilizing meter readings performed by the Complainant.  He concluded, as a result, that the disputed bill had been issued in violation of 52 Pa. Code §56.12.
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