BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Michael A. Verona




:
Docket No.








:
C-20026752


v.





:








:

Duquesne Light Company



:

INITIAL DECISION

Before

Robert P. Meehan

Administrative Law Judge



This Initial Decision dismisses the complaint of Michael A. Verona (Mr. Verona) against Duquesne Light Company (DLC), for the failure to satisfy the burden of proof.



Mr. Verona filed his complaint against DLC on January 28, 2002, alleging a service line extension billing dispute.  DLC filed its answer to the complaint on March 1, 2002, denying the material allegations of the complaint.  Following mediation review and the submission of the mediator’s report, this matter was scheduled for an initial hearing on Tuesday, May 28, 2002, in Pittsburgh, PA.  Prior to the commencement of the hearing, Mr. Verona called the Pittsburgh Office of Administrative Law Judge stating that an emergency meeting involving his place of employment precluded him from being present for the hearing.  With the consent of DLC, the hearing proceeded, with Mr. Verona participating by telephone.  Duquesne did not present any witnesses or exhibits, rather, it relies on its Tariff Rule No. 8.

Findings of Fact



1.
Michael A. Verona is the Complainant in this case.  His address is 137 Cardinal Drive, New Brighton, PA 15066 (Tr. 5).



2.
Duquesne Light Company is the Respondent.



3.
Mr. Verona believes that he was charged an excessive amount of money by DLC for the extension of an electric line to his house (Tr. 5).



4.
The basis for Mr. Verona’s belief is his receipt of a lower cost quote, from another “power company”, for the same line extension work (Tr. 5).

Discussion

Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In alleging a line extension billing dispute, and requesting to be permitted the amount of the lower cost quote received from another power company, it is clear that Mr. Verona is the party seeking affirmative relief from the Commission, and, therefore, has the burden of proof.  This means that he has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to ensure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).

The burden of showing that a tariff is either unreasonable or discriminatory is on the party challenging the tariff.  This burden is very heavy because tariff provisions that have been properly submitted to and approved by the Commission are, on their face, reasonable.  Shenango Twp. Bd. of Supervisors v. Pennsylvania Public Utility Commission, 686 A.2d 910 (PA. Cmwlth. Ct. 1996).



In this proceeding, Mr. Verona is challenging the reasonableness of the charges assessed him by DLC in connection with the extension of an electric line to his house.  Mr. Verona believes that the charges of DLC are excessive in comparison to a lower quote he received from another power company for the same line extension work.  In light of Mr. Verona’s testimony, DLC relies on its Tariff Rule No. 8, and the decision of the Commonwealth Court of Pennsylvania in Kossman v. Pennsylvania Public Utility Commission, 694 A.2d 1147 (Pa. Cmwlth. Ct. 1997).



DLC’s Tariff Rule No. 8, which, since January 1, 2001, provides, as follows:

The Company reserves the right to make a reasonable charge including the related income tax, payable in advance, for service lines and for equipment installed for the exclusive use of a customer which exceeds Company established standards described in the Company’s “Electric Service Installation Rules.”



The Federal Tax Reform Act of 1986 made customer contributions to public utilities for extension of facilities to serve them taxable as income to the utilities.  As a result, the Commission instituted an investigation to determine how this change in the Tax law should be treated by public utilities in Pennsylvania.  The investigation was docketed at I‑00880083.  See, Re Contributions in Aid of Construction and Customer Advances, 70 PA PUC 44 (1989).  As part of that investigation, the Commission reviewed and considered several different methods pertaining to the tax and accounting treatment of customer contributions in aid of construction of facilities.



With respect to electric and gas utilities, the Commission approved the following two methods for the treatment of customer contributions in aid of construction:

a)
There is no “gross-up” of the contribution.  That is, the utility pays the tax on the contribution and the resulting deferred tax debit is added to the utility’s rate base.  It is removed from rate base as the utility receives the tax depreciation effects.  Under this method, all ratepayers bear a portion of the tax effect of the contribution.  This was described as Method 3.

b)
The contribution is “grossed-up” by the net present value of the tax liability of the contribution, less the reductive effects of the tax depreciation that will be received over the life of the equipment.  This increases the total amount of the contribution of the individual customer, but the other ratepayers do not pay a portion of the tax through rate base.  This was described as Method 5.

The Commission’s Order, clearly favored Method 3 as the appropriate means of accounting for the tax effect of contributions.  However, that Order also provided that:

Those electric or gas utilities which currently employ Method 5, and do not wish to adopt Method 3, may continue to use Method 5.  Id. at 57.



Kossman v. PA PUC, supra, involved, among others, a challenge to the Commission’s approval of DLC’s use of including the gross-up of the tax liability in calculating contributions in aid of construction.  After reviewing the Commission’s Order (70 PA PUC 44), the Commonwealth Court noted that the Commission specifically allowed the continued use of that method, as well as permitting other utilities to deviate from Method 3, upon the filing of a petition.



In this regard, the Court stated, supra., at 1154-55, that:

Clearly, the Commission, in Re Contributions, has permitted Duquesne to continue to use method number 5.  Therefore the Commission correctly applied that decision to the instant case.  Additionally, Duquesne’s Tariff Rule No. 8, as previously mentioned, expressly states that Duquesne reserves the right to make reasonable charges for service lines including related income taxes.  This tariff provision has the force of law and is equally binding on Duquesne and all of its customers.  Brockway Glass, 437 A.2d at 1070.



In light of this analysis, it is my opinion that the complaint of Michael A. Verona should be dismissed for the failure to satisfy the burden of proof.

Conclusions of Law



1.
The parties to and subject matter of this service extension billing dispute are properly before the Commission.



2.
Mr. Verona, the party seeking affirmative relief from the Commission, has the burden of proof.



3.
Mr. Verona has failed to satisfy the burden of proving that the charges assessed him by DLC for extension of service to his home are discriminatory, unjust, unlawful, or unreasonable.



4.
Mr. Verona’s complaint should be dismissed.

ORDER



In consideration of the foregoing, IT IS ORDERED THAT:  The complaint of Michael A. Verona against Duquesne Light Company, at Docket No. C‑20026752, is dismissed for the failure to satisfy the burden of proof.

Dated:  July 11, 2002
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