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OPINION AND ORDER

BY THE COMMISSION:  



Before us for consideration are the Exceptions of Lawrence P. Lynch (Complainant) to the Initial Decision of Administrative Law Judge (ALJ) Richard M. Lovenwirth which was issued on May 6, 2002, relative to the above-referenced proceeding.  Reply Exceptions were filed by Verizon Pennsylvania, Inc. (Verizon PA).

History of the Proceeding



In this case, the Complainant essentially brought three claims against Verizon PA:  (1) a claim that Verizon PA refused to credit payments made by him towards certain outstanding balances; (2) an inability-to-pay claim; and (3) a claim that Verizon PA harassed the Complainant by requesting that he contact Verizon PA representatives by telephone regarding billing disputes
 and by failing to specifically acknowledge receipt of various letters sent by the Complainant regarding the outstanding balances.



Originally, the Complainant brought these claims before the Bureau of Consumer Services (BCS).  The BCS issued a determination on October 4, 2001, at Case No. 1016703.  The BCS determined that the Complainant’s telephone bills were correct as rendered; directed that a payment arrangement be established; and determined that there was no evidence that Verizon PA had harassed the Complainant.  Under the payment arrangement, the Complainant was directed to pay his current bills plus $10.00 each month towards arrearages totaling $90.66. 



The Complainant appealed the BCS’ determination by the filing of a Formal Complaint on October 29, 2001.  The Formal Complaint was served on Verizon PA on November 5, 2001.  On December 12, 2001, the Complainant filed additional information to be included in his Complaint.  As a result, the Complaint was re-served on Verizon PA on December 14, 2001.  Verizon PA was then granted two extensions of time to file an Answer.  Verizon PA filed an Answer on February 1, 2002.



By notice dated February 11, 2002, a hearing was scheduled for April 23, 

2002.  By letter dated February 20, 2002, the Complainant requested that the hearing be rescheduled to a new location.  According to the Complainant, the site of the hearing, the Scranton State Office Building, was not convenient for him because he was “physically handicapped as the term is defined by the Americans With Disabilities Act (ADA) by arthritis and [he was] confined to a VA Medical Center, Wilkes-Barre, PA[, and had]  no means of getting to the hearing site.”  Additionally, the Complainant noted that he did “not have access to a telephone [and did] not have money to make a toll call ….”  The Complainant also requested that the hearing be continued to sometime after April 23, 2002. 



By Notice dated March 21, 2002, the ALJ rescheduled the hearing as a telephonic hearing to accommodate the Complainant’s physical limitations.  As explained by the ALJ in his Interim Order issued March 25, 2002, the ALJ also made arrangements with the administrator of the nursing home where the Complainant resided
 to have a telephone made available to the Complainant at the duly scheduled time on the hearing date.  The Interim Order also indicated that the Complainant’s request for a continuance was denied because the Complainant failed to provide any reason for his request.  



By letter dated April 5, 2002, the Complainant again requested that the hearing location be changed and that the hearing be continued.  The Complainant alleged that he did “not have the time or strength for the hearing on 4/23/01.”



The hearing was convened as scheduled.  Verizon PA was represented by counsel.  The ALJ attempted to contact the Complainant at the pre-arranged telephone number.  However, no one answered the phone.  In an attempt to locate the Complainant, the ALJ contacted a switchboard operator at the nursing home where the Complainant resided.  After paging the Complainant, the operator was able to locate him in his room at the telephone number provided for in the hearing notice.  She then connected the ALJ with the Complainant.  When the ALJ came on the line, the following exchange occurred:

Complainant:

State your name and state your business.

ALJ:


Good morning.  Is this Lawrence Lynch?

Complainant:

You have not stated your name and 




business I am ending this call.

ALJ:


This is Judge Lovenwirth of the 




Pennsylvania Public Utility Commission.  




Is this Mr. Lynch, please?



At that point, the switchboard operator informed the ALJ that the Complainant had hung up the telephone. The hearing then concluded.  By Initial Decision issued on May 6, 2002, the ALJ dismissed the Complaint. 



The Complainant filed Exceptions on May 15, 2002.  The Exceptions were served on Verizon PA on May 28, 2002.  Verizon PA filed Reply Exceptions on June 3, 2002.

Discussion



The Complainant contends that the fact that the ALJ did not identify himself immediately upon request entitled the Complainant to refuse the ALJ’s call.  According to the Complainant, he was available for the hearing, however, he was prevented from participating because he did not receive a proper telephone call from the ALJ.  Thus, the Complainant maintains that the ALJ erred in dismissing his Complaint.  We disagree.



It is well-established that once timely notice of a hearing and the opportunity to be heard have been provided, it is the responsibility of the parties to be present and participate in the hearing.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984); Mumma v. PPL Electric Utilities Corp., No. C-00014869 (Order entered January 28, 2002).  Thus, the Complainant had a responsibility to act in good faith to accept the ALJ’s call.  He did not do so.  



As established by the record, the Complainant was well-aware of the time and date of the hearing.  He received a Hearing Notice, as well as the ALJ’s Interim Order, both of which clearly noticed the time and date of the hearing.  The Complainant also corresponded with the ALJ regarding the telephonic hearing.  Additionally, the ALJ made every effort reasonable to accommodate the Complainant.  To that end, the ALJ arranged for the Complainant to have access to a phone at the appointed time.  The Complainant’s correspondence makes clear that he was well-aware of the arrangements that had been made.  Nevertheless, the Complainant did not make himself available to answer the phone at the appointed time.



The ALJ undertook special efforts to locate the Complainant.  However, when the Complainant was located, the Complainant brusquely demanded that the ALJ identify himself.  He then terminated the telephone call before giving the ALJ a reasonable opportunity to comply, despite the fact that he was well-aware that the ALJ would be contacting him.  That was not acceptable behavior. 



The Complainant made clear that he objected to the hearing date of April 23, 2002, in his prior correspondence.  However, that does not excuse the Complainant’s behavior.  The Commission gives the convenience and necessity of participants consideration when fixing the time and place of hearings; however, we can only do so as far as time and the proper execution of the functions of the Commission permit.  (52 Pa. Code §5.212(a)).  



The ALJ made reasonable accommodations for the Complainant’s physical limitations by converting the hearing to a telephonic hearing.  However, the ALJ concluded, and we agree, that a continuation was neither prudent nor necessary.  In correspondence dated April 5, 2002, the Complainant merely stated that he did “not have the strength for the hearing on 04/23/02.”  He did not explain this general statement or provide any supporting medical documentation.  



Moreover, we note that the Complainant did not even attempt to participate in the hearing.  If, during the course of the hearing, it appeared that the hearing would be too long, or otherwise taxing to the Complainant, the ALJ could have provided for a recess or even a continuation.  Instead of trying to cooperate with the ALJ, the Complainant simply ignored his responsibilities under our proceedings, leading this Commission, as well as Verizon PA, to expend resources unnecessarily. 



The Complainant had ample opportunity to appear and be heard in this proceeding, but voluntarily chose not to do so.  Consistent with Commission precedent, when a complainant fails to appear at a duly noticed hearing, the Complaint shall be dismissed with prejudice.  (Jefferson v UGI Utilities, Inc., No. Z-00269892 (Order entered December 26, 1995)).  Accordingly, we conclude that the Complaint in this proceeding was properly dismissed.  Therefore, we will deny the Complainant’s Exceptions.



Finally, we note that this case involved an inability-to-pay claim.  When a formal complaint raising an inability-to-pay claim is dismissed for failure to prosecute, the BCS’ decision on the informal complaint becomes the operative decision of the Commission.  Darling v. Philadelphia Electric Company, Docket No. F‑00161139 (Order entered November 16, 1993).  No evidence was presented regarding the Complainant’s compliance with the BCS payment arrangement or the status of the outstanding balance from that proceeding.  Thus, we will accept the BCS’s determination and direct the Complainant to pay his current monthly bills plus $10.00 a month to satisfy any and all arrearages that remain outstanding from the BCS proceeding.



We also note that the Complainant must pay all undisputed amounts accruing under the BCS’s determination pending review of an appeal.  Claypool v. T.W. Philips Gas & Oil Company, Docket No. Z-00248730 (Order entered December 22, 1995); 52 Pa. Code §§56.174(a), 56.181.  This obligation continues until entry of the Commission’s Order disposing of the case.  Accordingly, we will direct Verizon PA to tender a bill to the Complainant for the net total amount that accrued, if any, due to non-compliance with the BCS’ determination.  The Complainant will, in turn, be directed to pay to Verizon PA a sum of money equal to the amount of the bill tendered.  THEREFORE,



IT IS ORDERED:  



1.
That the Exceptions filed by Lawrence P. Lynch are denied.  



2.
That the Complaint of Lawrence P. Lynch is dismissed with prejudice.



3.
That the Initial Decision of Administrative Law Judge Richard M. Lovenwirth is hereby adopted to the extent that it is consistent with this Opinion and Order.



4.
That within fifteen (15) days from the date of entry of this Opinion and Order, Verizon Pennsylvania, Inc., shall tender a bill to Lawrence P. Lynch for the net total amount that accrued, if any, due to non-compliance with the payment arrange​ment established in the determination of the Commissions’ Bureau of Consumer Services at Case No. 1016703 on October 24, 2001. 



5.
That within thirty (30) days from the date of entry of this Opinion and Order, Lawrence P. Lynch shall pay to Verizon Pennsylvania, Inc., a sum of money equal to the amount of the bill tendered, if any, in accordance with the preceding ordering paragraph.  



6.
That, in addition to the payment directed in the foregoing paragraph, Lawrence P. Lynch shall pay to Verizon Pennsylvania, Inc., the current monthly amount of bills as they come due plus $10.00 per month to reduce the arrearage owed, effective with the first monthly bill received after the date of entry of this Opinion and Order, and continuing thereafter on the due date for the payment of each regular monthly bill, until the arrearage has been paid in full.  



7.
If Lawrence P. Lynch fails to adhere to the terms of this Order, Verizon Pennsylvania, Inc., is hereby authorized to pursue suspension of service in 

accordance with the relevant provisions of the Public Utility Code and the regulations of this Commission. 

BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  August 8, 2002

ORDER ENTERED:  August 9, 2002

	�	In his Formal Complaint, the Complainant explained that he considered this request to be improper because the Complainant could not “use the phone at the pleasure of others because [he did ] not have the strength because of chronic respiratory diseases (COPD [Chronic Obstructive Pulmonary Disease], Asthma, Bronchitis) [and] arthritis.”  (Attachment to Complaint, p. 4).


	�	Additionally, the Complainant requested that the Commission provide him with legal counsel because he was indigent.  By Interim Order issued March 25, 2002, the ALJ denied the request for counsel, noting that the Commission does not supply attorneys for its litigants.  The Complainant also requested that the Commission provide him with procedural rules appertaining to the hearing.  Because of the Complainant’s pro se status, the ALJ acquiesced to that request, and forwarded to the Complainant a complete set of rules relevant to the Complaint proceeding.


�	In the letter dated February 20, 2002, the Complainant averred that he was a resident of the U.S. Veterans Hospital in Wilkes-Barre, Pennsylvania.  However, the ALJ, through his own investigation, ascertained that the Complainant was actually a resident of the Liberty Nursing Home and Rehabilitation Center in Allentown, Pennsylvania. 


	�	The Complainant filed a Reply to Verizon PA’s Reply Exceptions on June 7, 2002.  By Letter-Petition filed on June 10, 2002, Verizon PA requested that the Reply to the Reply Exceptions be stricken.  Because replies to Reply Exceptions are not authorized by our regulations, we will grant Verizon PA’s Letter-Petition.
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