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:

INITIAL DECISION

Before

KY VAN NGUYEN

Administrative Law Judge

HISTORY OF THE PROCEEDINGS



On October 29, 2001, Romaine Foster (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  The Complainant essentially alleged that the Respondent had illegally transferred and overbilled her.  She asked that the Commission remove excessive charges.



On December 3, 2001, the Respondent filed a Motion to dismiss the complaint.  It alleged that the Complainant was transferred to New Power under the Competitive Default Service (CDS) agreement between New Power Company and the Respondent, which was approved by the Commission, and that the Complainant had failed to set forth any violation by the Respondent.



On February 25, 2002, Administrative Law Judge Debra Paist issued an Order dismissing portions of the complaint which alleged an illegal transfer of the Complainant from the Respondent to New Power Company and no notification to her of her selection, and directing a hearing on a portion of the complaint which alleged an overbilling by the Respondent.



On May 8, 2002, at 10:00 a.m., the hearing was held on the complaint.  The Complainant proceeded unrepresented; the Respondent was represented by Shari C. Gribbin, Esquire.



On May 29, 2002, I wrote a letter requesting counsel for the Respondent to submit the Complainant’s account statement for the years 1998, 1999 and up to March 2000 for the purpose of determining whether the disputed bills were abnormally high when compared to prior usage patterns.  On July 3, 2002, she electronically transmitted the Complainant’s account statement from December 18, 1997 to June 19, 2002.  This document will be marked and admitted into the record as PECO Exhibit 2.

FINDINGS OF FACT



1.
The Complainant is a residential customer of the Respondent’s and takes service at 5727 Springfield Avenue, Philadelphia, Pennsylvania (N.T. 4; PECO Exhibit 1).



2.
The Complainant’s residence is a two-story home and a basement.  She lives alone at this residence.  In the year 2000, her son lived with her (N.T. 8-10).



3.
The Complainant’s appliances consist of a washer, a dryer, a refrigerator, two televisions, and a ceiling fan (N.T. 9, 10).



4.
For the electricity used between April 19, 2000 and May 18, 2000, the Complainant consumed 875 Kwh and was billed $110.80 (PECO Exhibits 1 and 2).



5.
For the electricity used between May 18, 2000 and June 19, 2000, the Complainant consumed 1003 Kwh and was billed $134.92 (PECO Exhibits 1 and 2).



6.
For the electricity used between June 19, 2000 and July 19, 2000, the Complainant consumed 1259 Kwh and was billed $170.24 (PECO Exhibits 1 and 2).



7.
For the electricity used between April 19, 2001 and May 18, 2001, the Complainant consumed 1864 Kwh and was billed $140.79 (PECO Exhibits 1 and 2).



8.
During the period between April 21, 1998 (actual meter reading) and August 18, 1998 (actual meter reading), the Complainant used 1724 Kwh (54058 – 52334) or 14.48 Kwh (1724/119) a day (PECO Exhibit 2).



9.
During the period between May 19, 1999 (actual meter reading) and September 17, 1999 (actual meter reading), the Complainant used 1515 Kwh (59067 – 57552) or 12.52 Kwh (1515/121) a day (PECO Exhibit 2).



10.
The Complainant’s previous pattern of usage was 13 Kwh ((14.48 Kwh + 12.52 Kwh)/2) a day.



11.
The Respondent overcharged the Complainant 17.1 Kwh (30.1 – 13.0), 18.3 Kwh (31.3 – 13.0), 28.9 Kwh (41.9 – 13.0), and 51.2 Kwh (64.2 – 13.0) a day in May, June and July 2000 and in May 2001, respectively (PECO Exhibit 2).



12.
The Respondent overcharged the Complainant 3433.3 Kwh (495.9 Kwh (17.1 Kwh x 29) + 585.6 Kwh (18.3 Kwh x 32) + 867.0 Kwh (28.9 Kwh x 30) + 1484.8 Kwh (51.2 Kwh x 29) for the periods between April 19 and July 19, 2000 (91 days) and April 19 and May 18, 2001 (29 days) (PECO Exhibit 2).



13.
The Respondent issues estimated bills based on a customer’s consumption of the previous months of the same year and the customer’s consumption at the same time of the previous years (N.T. 15).



14.
The Respondent did not test the Complainant’s meter or make a field visit to her home (Record of this hearing).

DISCUSSION



Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a billing dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence that (1) the disputed bills are abnormally high when compared to prior usage patterns, and that (2) her pattern of usage has not changed.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  If the utility fails to rebut this evidence, the Complainant would prevail.



Also the Commission has stated that although the meter test results are important, but standing alone, they may be insufficient rebuttal testimony.  However, if in addition to the meter test results, the utility places into the record testimony to rebut the Complainant’s prima facie case, the burden of going forward shifts to the Complainant to prove that the meter in question is defective.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).



The Complainant submitted into the record several bills she received in the years of 2000 (7 bills with billing dates of February 22, March 23, June 21, July 21, September 21, October 23 and December 21), 2001 (6 bills with billing dates of January 23, February 22, March 23, June 21, July 23 and November 20), and 2002 (2 bills with billing dates of January 23 and February 20).  However, none of those bills are abnormally high (ranging from $26 to $67) except two bills with the billing dates of June 21, 2000 ($134.92) and July 21, 2000 ($170.24).  The bills of June and July 21, 2000 are also found in the Respondent’s PECO Exhibit 1, covering the Complainant’s consumption periods between May 18 and June 19, and between June 19 and July 19, 2000.  Because of the Complainant’s fragmented record-keeping method, I will rely on PECO Exhibits 1 and 2 for purpose of finding and comparing her patterns of usage.



In PECO Exhibits 1 and 2, as Findings of Fact Nos. 4-7 show, the May (between April 19 and May 18, 2000 (the May 2000 bill)), June (between May 18 and June 19, 2000 (the June 2000 bill)), July 2000 (between June 19 and July 29, 2000 (the July 2000 bill)) and May 2001 (between April 19 and May 18, 2001 (the May 2001 bill)) bills are the highest bills the Complainant received from the Respondent.  According to these exhibits, she used 875 Kwh and was billed $110.80 (the May 2000 bill), 1003 Kwh and $134.92 (the June 2000 bill), 1259 Kwh and $170.24 (the July 2000 bill), and 1864 Kwh and $140.79 (the May 2001 bill).



I will use the periods with actual meter readings which are closer to the time of the disputed bills in order to find the Complainant’s previous usage patterns.  During the period of 119 days between May 19, 1998 (actual meter reading) and August 18, 1998 (actual meter reading), the Complainant used 1724 Kwh or 14.48 Kwh a day.  During the period of 121 days between May 19, 1999 and September 17, 1999 (actual meter reading) she used 1515 Kwh or 12.52 Kwh a day.  For these periods of the previous years 1998 and 1999, the Complainant’s previous usage pattern was 13 Kwh ((14.48 Kwh + 12.52 Kwh)/2).  For the disputed period (May, June and July 2000), I find that the Complainant also used 13 Kwh a day.



About the May 2001 bill, I will use the Complainant’s consumption in May 2000 as her previous usage patterns to determine her consumption in May 2001 or 13.0 Kwh a day.



When compared to those used in May (30.1 Kwh), June (31.3 Kwh), and July 2000 (41.9 Kwh), and May 2001 (64.2 Kwh), this daily average use (13.0 Kwh) represents only less than half or a fourth of these uses.



It is noted that the Respondent testified that its estimated bills are based on a customer’s consumption of the previous months of the same year and the customer’s consumption at the same time of the previous years.  Apparently, the May 2001 bill with the daily average use of 64.2 Kwh was not based on this customer’s consumption of the previous months of the same year or her consumption at the same time of the previous years.  Nowhere in the Respondent’s Exhibits PECO 1 and 2 did I find any of the Complainant’s daily consumption that high.



Therefore, I conclude that the Complainant has showed that her bills of May, June and July 2000, and May 2001 are abnormally high and that her patterns of usage has changed, not to increase but to decrease (Findings of Fact No. 2).



Also, it is noted that the Respondent did not place into the record either the meter test results or the testimony of anyone which might rebut the Complainant’s prima facie case.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and the subject matter of this complaint.

ORDER



THEREFORE



IT IS ORDERED:



1.
That the complaint of Romaine Foster against PECO Energy Company at Docket No. C-20016376 is sustained.



2.
That the Complainant’s electric consumption for the periods between April 19 and July 19, 2000 (91 days) and April 19 and May 18, 2001 (29 days) is 13.0 Kwh a day.



3.
That the Respondent overcharged the Complainant 3433.3 Kwh for the periods mentioned in paragraph 2.



4.
That the Respondent shall apply the then-applicable tariff rates to the Complainant’s electric consumption for the periods mentioned in paragraph 2 and refund or credit the amount of overcharge to the Complainant’s account.

Date:  ​​​​           July 12, 2002


______________________________________







KY VAN NGUYEN







Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.”
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