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HISTORY OF THE PROCEEDING



On August 23, 2001, Andrea Eva Cress (Cress or complainant) filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO or respondent).  The gravamen of the Complaint was that she had complied with a payment arrangement directed by the Commission’s Bureau of Consumer Services in 1985 to pay current bills plus $10 a month, but the arrearage was not eliminated when she was placed in PECO’s CAP program.  She also objected to the application of a LIHEAP grant to her arrearage.



On September 26, 2001, respondent PECO filed an Answer which denied the material averments of the Complaint, and which explained that Ms. Cress, at a previous address, had been enrolled in the company’s original CAP program, and had been transferred into the CAP-R program in September 1998.  She had a pre-program arrearage of $559.27.  The company explained that “Any open balance existing on a CAP Rate participant’s account at the time the customer is verified for CAP Rate status will automatically be afforded CAP pre-program arrears status.  The customer will not be expected to pay this balance until the account is closed or a grant is received to pay some or all of the bill.  However, CAP Rate arrears are not charged off or forgiven unless a grant is received to pay the bill.”  PECO further noted that when complainant obtained service at her current address, her balance was transferred to her new account “in conformance with program guidelines.”



By Telephone Hearing Notice dated November 6, 2001, a telephone hearing was scheduled for January 7, 2002 and the matter was assigned to me.  In accordance with my usual practice, I issued a Prehearing Order dated November 14, 2001 which advised the parties of various procedural requirements.



That telephonic hearing was held as scheduled on January 7, 2002.  Both complainant and respondent participated.  The parties were able to reach agreement.  However, when PECO’s counsel sent the standard letter evidencing satisfaction of the Complaint, Ms. Cress by letter dated January 17, 2002 disavowed the settlement and declared herself dissatisfied with the resolution.



Therefore, by Hearing Notice dated March 7, 2002, a further hearing was scheduled for April 19, 2002.  By Order dated April 16, 2002, I granted Ms. Cress’ request for a continuance, despite the fact that this request was not in writing and no reason at all was provided.



By Hearing Notice dated April 17, 2002, a further hearing was scheduled for June 19, 2002.  This hearing was held as scheduled.  Complainant Cress testified and sponsored one exhibit.  PECO presented one witness who testified and sponsored two exhibits.  The record consists of those exhibits and a transcript of 97 pages.

FINDINGS OF FACT


1.
The complainant in this proceeding is Andrea Eva Cress, who currently resides at 48 E. Stratford Avenue, Apt. #1, Lansdowne, PA 19050.  Previously she resided at 32 S. 3rd Street, Darby, PA 19023.



2.
The respondent in this proceeding is PECO Energy Company, which provided residential electric service to complainant at her previous address, and which provides residential electric and gas service to her at her current address.



3.
Andrea Cress testified that:

A.
By Decision on Informal Complaint rendered on January 30, 1985, the Commission’s Bureau of Consumer Services (BCS) directed that she be permitted a monthly payment arrangement of current bills plus $10.00, on an arrearage of $1,238.99.  Exh. C-1.

B.
She made the required payments, but was never informed by PECO that the debt had been eliminated.  Tr. 29, 31.

C.
In 1997 or 1998 she was put in PECO’s CAP (Customer Assistance Program) and told to pay $16.00 each month, regardless of her actual usage.  She was told by someone at PECO that her arrearage would be forgiven if she moved.  Tr. 32-34.

D.
She talked to different employees of PECO, at different times.  Tr.  33-34.

E.
She admitted that she had no contemporaneous notes of these conversations.  Tr. 41-42.

F.
She feels that her CAP pre-program arrearage should be completely forgiven, because she was told by an unidentified PECO employee that that is what would happen.  Tr. 90-91.



4.
Anthony Costello testified that:

A.
He is employed by PECO as a Regulatory Assessor.  Tr. 43-44.

B.
He had prepared and sponsored PECO Exh. 1, an account statement for the period April 14, 1998 through July 2, 2001 for service at complainant’s previous address.  Tr. 46.  This exhibit shows:

1.
The beginning balance at April 14, 1998 was $549.91.

2.
On May 12, 1998, she was placed in PECO’s CAP program at $16.00 per month.  Tr. 48.

3.
On July 13, 1998, PECO charged $141.64 off her arrearage, to bring it down to $500.00.  Tr. 61.

4.
On August 11, 1998, PECO charged $46.61 off her arrearage to bring it down to $500.00.  Tr. 63.

5.
This CAP arrearage is the difference between the billed amount and the $16.00 she was required to pay.  Tr. 48.

6.
On September 10, 1998, she was transferred to PECO’s CAP-R program, in which the first 500 kWh each month is billed at a 50% discount.  Her arrearage of $559.27 was “set aside for possible charge-off.”  Tr. 49.  Customers were not expected to pay this arrearage, and it was not included in the “Amount Requested” column.  Rather, it was this arrearage to which LIHEAP grants or other energy assistance grants were to be applied and if the customer complied with the program’s guidelines, would be written down to $500.00.  Tr. 50, 52-53.

7.
On May 12, 1999, PECO charged $59.27 off her arrearage to bring it down to $500.00. Tr. 62.

C.
On July 2, 2001, a final bill was issued, with an arrearage of $577.16, of which $560.70 represented the CAP Rate pre-program arrears.  Tr. 74.

D.
Her current balance, as of June 10, 2002, is $393.61.  Tr. 78-79.

E.
He explained that it is not necessarily the case that the arrearage at the time of the BCS decision was never paid off.  Rather, there always was an arrearage because of Ms. Cress’ enrollment in the CAP program.  Since she was paying less than the billed usage, an arrearage was produced every month.  Tr. 48-49, 64-65.

F.
While still on the CAP-R program, Ms. Cress has a budget payment, where a set amount is paid each month for 11 months, with the 12th month as the settling up month.  The budget amount is based on the previous 12 months of usage divided by 11, and is reviewed every 4 months.  Her current payment is $60.00 per month; it previously was $28.00.  Tr. 67-69, 70, 76-77.

G.
He identified and sponsored PECO Exh. 2, an account statement for the period July 2, 2001 through June 10, 2002, showing the gas and electric usage and billing history at her current address.  Tr. 71-72.  This exhibit shows that:

1.
At the initiation of the account, she had a final balance from her previous address of $577.16, which included a CAP pre-program arrearage of $560.47.  Tr. 74.

2.
On December 7, 2001, she received a LIHEAP grant of $639.00, resulting in an arrearage of $51.23.  Tr. 74-75.

H.
He explained the differences between the original CAP program and the current CAP Rate:  Under CAP, the required monthly payment was based on the customer’s ability to pay, as determined by comparing income and expenses, and the arrearage resulting from the difference between the amounts billed and the amounts paid would be “set aside.”  That means, it would not be the subject of collection activity, but grants or other energy assistance would be applied to it, and a portion would be forgiven every year upon compliance with the program’s guidelines, down to $500.00.  Under CAP-R, there is a discount applied to the first 500 kWh of usage each month; the difference between the billed amount and the amount paid would not be set aside, but would be included as an arrearage subject to collection activity.  Tr. 47-50.

DISCUSSION

The Public Utility Code, 66 Pa.C.S. §332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).



To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Tel. Co. of Pa, 72 PaPUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 PaPUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600; 602; 1990 Pa. Commw LEXIS 402, alloc. den., 602 A.2d 863 (Pa. Cmwlth. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (Pa. 1950).  



Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  2 Pa.C.S. §704; Mill v. Pa P.U.C., 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa P.U.C., 623 A.2d 6 (Pa. Cmwlth. 1993).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa P.U.C., 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).



After considerable discussion, both on the record and between the parties directly, it became clear that complainant’s position was that the balance of $559.27 on April 14, 1998 should be completely forgiven by PECO because she was told that would happen.  She understands that the constant arrearage since then was due to her being in the CAP program, and then the CAP-R program, and that various charge-offs were provided.  She also understands why the LIHEAP grant was applied to the arrearage (Tr. 7).  While she was initially confused about operation of the CAP and CAP-R programs, she professed herself satisfied with PECO’s counsel’s explanation.  Tr. 6.



Clearly, Ms. Cress has failed to sustain the burden of proof here.  She has no letters from PECO, or notes of conversations with the employee(s) who allegedly told her that the entire arrearage would be forgiven.  Tr. 97.  Her vague testimony made it impossible for PECO to respond, and cannot constitute the substantial evidence necessary to support a material finding by the Commission.  Even if she was told that, it clearly was incorrect and not how the CAP program was operated.  The unequivocal testimony of Mr. Costello, corroborated by PECO Exhs. 1 and 2, is that CAP arrearages were never entirely forgiven, but would be reduced to $500 upon compliance with the program’s guidelines.  There is no doubt that Ms. Cress’ account was treated this way, with a number of charge-offs applied to bring her arrearage down to $500 in accordance with the program’s requirements.  See PECO Exh. 1.



In addition, it is clear that any claims arising out of any billing transaction on or before August 23, 1998 are barred by Section 3314 of the Public Utility Code, 66 Pa.C.S.A. §3314.  This would bar complainant’s claim of billing irregularities relating to the April 14, 1998 balance.  It should be noted, however, that despite this, I am addressing the substance of her claim and denying the Complaint on the merits.



While Ms. Cress insisted that PECO owes her money (she did not know how much) because she regularly paid the $10.00 directed in her original payment agreement (and later the $16 monthly CAP payment) that is because she has never – either in the original CAP program or on the current CAP Rate now – paid the full cost of her service.  The difference between what she would have paid and what she actually paid is what comprises her arrearage.  As PECO witness Costello explained at Tr. 82:  “If you’re in the original CAP program, we were billing you $16 a month.  But the monthly usage of that month is greater than $16.  A new arrearage is going to accrue which would be subject to forgiveness or charged off down to a $500 balance, if you were keeping all the guidelines of the program.”



There is no evidence whatsoever that PECO did any improper act, or failed to treat Ms. Cress’ account in any way inconsistent with its CAP program guidelines.  Therefore, the Complaint should be denied.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the subject matter and parties in this proceeding.

2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding is upon complainant.

3.
Complainant has failed to sustain the burden of proof.

4.
Complainant did not prove that respondent public utility violated any provision of the Public Utility Code, or any regulation promulgated by the Commission, or that the bills rendered were incorrect.  Patterson v. Bell Telephone Co. of Pa., 72 Pa.P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa.P.U.C. 300 (1976).

5.
All amounts reflected in PECO Exhs. 1 and 2 are due and owing to respondent.

ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the Complaint filed by Andrea Eva Cress against PECO Energy Company at Docket No. C-20016057 is denied; and 

2.
That the record at Docket No. C-20016057 is marked closed.

Date:
July 16, 2002

______________________________________




MARLANE R. CHESTNUT




Administrative Law Judge
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