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     :
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Before

DEBRA PAIST

Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On September 25, 2001, George M. Yingling (Complainant) filed a formal complaint which alleged that Pennsylvania Electric Company (Penelec), then doing business as GPU Energy and now a FirstEnergy Corporation company, improperly refused to extend electric service to his trailer unless he paid $7,000.00 for the extension or, alternatively, installed certain facilities at the trailer.  On November 12, 2001, Penelec filed an answer and new matter which generally denied the allegations in the complaint.



On January 18, 2002, I issued a Prehearing Order which explained hearing procedures.



Complainant and Penelec participated in a February 20, 2002 hearing which was held before me in Harrisburg, Pennsylvania.  Complainant represented himself, and Penelec was represented by legal counsel as required by the Pennsylvania Public Utility Commission (Commission) regulations at 52 Pa. Code §§1.21-.23 regarding corporations in contested proceedings.  Testimony was received from Complainant and his adult son Richard Curtis Yingling (Mr. Yingling) who, along with Complainant, attended the entire hearing.
  Penelec's counsel cross-examined Complainant (Tr. 31) and Mr. Yingling (Tr. 56).  Three exhibits were admitted into evidence:  one Complainant exhibit and two Administrative Law Judge (ALJ) exhibits consisting of excerpts from Penelec's tariff (Tr. 41-42).  A 67‑page transcript resulted.



At the conclusion of Complainant's testimony, Penelec's counsel moved to have the complaint at Docket No. C-20016233 denied for the failure of Complainant to establish a prima facie case showing that Penelec had wrongfully refused him a free extension of electric service to his trailer (Tr. 39-41).  After I explained the purpose and possible consequences of the motion, Mr. Yingling requested on behalf of Complainant, and was granted, the opportunity to submit additional testimony in an effort to present a prima facie case in support of the complaint (Tr. 48-53).  At the conclusion of Mr. Yingling's testimony, I gave an on-the-record review of the evidence, granted Penelec's motion for nonsuit and stated my reasons for denying the complaint (Tr. 59‑66).  Consequently, Penelec did not present any evidence at the hearing.

FINDINGS OF FACT


1.
Complainant is George M. Yingling who resides in an apartment above his bar business at 1414 Presqueisl Street, Phillipsburg, Pennsylvania 16866 (Phillipsburg property) (Tr. 12-14 and 25).



2.
Complainant expects to have to relocate from his current residence in Phillipsburg because the Pennsylvania Department of Transportation notified him that his Phillipsburg property is anticipated to be condemned in conjunction with its planned 15th Street extension project to improve local roads (Tr. 25).




a.
The exact time of the condemnation was not fixed as of the February 20, 2002 hearing date but was anticipated to occur sometime in 2003 due to announced delays in implementing the road extension project (Tr. 26 and 34).




b.
At the time of the February 20, 2002 hearing, Complainant did not know how much compensation he might receive if and when his Phillipsburg property is condemned (Tr. 34).




c.
At the time of the February 20, 2002 hearing, Complainant was not under any obligation to vacate his residence at 1414 Presqueisl Street, Phillipsburg (Tr. 34-35). 




3.
Complainant wants to have Pennsylvania Electric Company (Penelec) extend electric service to a trailer which Complainant moved in August of 2001 to his rural property located at Sanborn Street, Decatur Township, Clearfield County, Pennsylvania (Sanborn Street property) (Tr. 14 and 16).




a.
The Sanborn Street property consists of more than 200 acres of land (Tr. 15).




b.
Most of the Sanborn Street property is wooded land (Tr. 15).




c.
About 40 acres of the Sanborn Street property is considered farmland which Complainant intends to use in the future for pasturing some cows (Tr. 15-16).



4.
The trailer is the only structure on Complainant's Sanborn Street property (Tr. 16).



5.
The trailer is a mobile home with three bedrooms (Tr. 17 and 27).



6.
The wheels are currently off the trailer, and the trailer is resting on blocks which Complainant intends to eventually surround with skirting (Tr. 17, 27, 36 and 54-56).



7.
The trailer has a furnace and ducts but does not have an oil tank although Complainant intends in the future for the trailer to be heated by oil and forced hot air (Tr. 17, 54-55 and 57).



8.
Complainant intends in the future to provide water to the trailer by connecting to a spring at the back of the property or drilling a well (Tr. 17-18).




a.
The trailer currently does not have running water (Tr. 17-18 and 32-33).




b.
Complainant has not yet made any provision for water used in the trailer to have a way of being drained/discharged from the trailer into a sewage system (Tr. 32-33 and 55-57).




c.
The trailer has some plumbing fixtures and pipes in it (Tr. 54‑56).



9.
The only sewage disposal system at the trailer is an outhouse/privy located about 50 feet from the trailer (Tr. 19 and 32).




a.
The privy is not connected to the trailer (Tr. 32).




b.
Permission to install and subsequently to cover/utilize the privy was provided by Decatur Township (Tr. 19 and 23-25; Complainant Exhibit 1).



10.
Complainant intends in the future to live full-time in the trailer on his Sanborn Street property (Tr. 25-26).



11.
Complainant intends to eventually add a porch to the trailer (Tr. 27).



12.
There is a distance of 900 feet between the trailer on Complainant's Sanborn Street property and Penelec's nearest electric facility which consists of a utility pole with attached wires (Tr. 27-28).



13.
Penelec informed Complainant that, because the trailer on his Sanborn Street property did not currently have running water and a permanently installed sewage system such as a septic tank, he would have to pay more than $7,000.00 to have electric service extended to the trailer, but this amount was later revised downward to about $6,250.00 (Tr. 29).



14.
Penelec also informed Complainant that, if the trailer on his Sanborn Street property had running water and a permanently installed sewage system like a septic system, Penelec would extend electric service to the trailer without charging Complainant for the extension (Tr. 29).



15.
Complainant would have to spend from $7,000.00 to $10,000.00 for the installation of a septic system with an underground tank at the trailer on his Sanborn Street property (Tr. 30 and 35).



16.
The trailer on Complainant's Sanborn Street property currently has axles and a hitching mechanism attached to it and could be moved to a different location if wheels were mounted on the axles (Tr. 57-59).



17.
Rule 3 of Penelec's Tariff - Electric Pa. P.U.C. No. 77 at original pages 23-24 contains the following definitions:

Line Extension - The extension of the Company's distribution system from the nearest suitable and available distribution line to the service line which will provide service to the Customer.

Non-Speculative Line Extension - A line extension under which the Company has taken into account various factors including, but not limited to, Customer location, rate classification, projected Company revenues, permanency of use, primary residence and prospect of use by future Customers, and has deemed the cost for the line extension to be reasonable for the Company to incur.

Permanent Residential Customer - A Customer occupying a dwelling or mobile home on a permanent foundation which is the Customer's primary residence occupied year-round for normal living purposes and including:  (i) Electrical wiring conforming with the National Electrical Code and the Company's service installation policies; (ii) A permanently installed heating system; (iii) Permanently installed plumbing and sewage systems; and (iv) Thermal insulation meeting 

minimum standards as contained in the tariff in effect at the time service is provided.

Residential Customer - Customers using single-phase service for residential lighting, appliance operation and general household purposes . . . .

(ALJ Exhibit 1).



18.
Rule 7.b.(2) of Penelec's Tariff - Electric Pa. P.U.C. No. 77 at original pages 28-29 states Penelec's obligations for "New Non‑Speculative Single Phase Line Extensions" to include the following:

The Company shall construct, own and maintain all line extensions and shall provide up to 1,500 feet of line extension per Applicant/Customer at no charge.  The Company's engineering layout shall be the sole basis for determining the length of line extension.

(ALJ Exhibit 2).



19.
As he can afford to do so and particularly if and when he receives compensation for the condemnation of his residence at 1414 Presqueisl Street, Complainant hopes to upgrade the trailer at his Sanborn Street property by putting in a sand mound or septic system, oil tank, running water, etc. (Tr. 33 and 54).

DISCUSSION


Complainant argues that Penelec should provide a free electric line extension to the trailer on his Sanborn Street property because the desired extension is under 1,500 feet in length (see Fact-finding 18).  As the party seeking affirmative relief from the Commission, Complainant has the burden of proving by a preponderance of the evidence that he is entitled to a free line extension.  See Rush v. Pennsylvania-American Water Co., 75 Pa. PUC 49 (1991); 66 Pa. C.S. §332(a).



Penelec has moved for a denial of the complaint at Docket No. C‑20016233 on the ground that Complainant did not present a prima facie case at the February 20, 2002 hearing.
  See 52 Pa. Code §5.103(d)(2)-(3).  In Penelec's view, the evidence offered at hearing in support of the complaint does not establish a prima facie case of Complainant's entitlement to a free line extension because it does not show that the trailer constitutes a non-speculative line extension within the meaning of Penelec's tariff (see Fact-finding 17).



Denial of a complaint after the presentation of the evidence offered in support of the complaint (complainant's case-in-chief) is proper when, looking at the evidence and all reasonable inferences therefrom, the fact-finder cannot reasonably conclude that the complainant has established a prima facie case by producing competent and credible evidence on all the elements of his cause of action (here, the cause of action is that Penelec allegedly violated sections 1303 and 1501 of the Public Utility Code
 and the Commission regulation at 52 Pa. Code §57.19 by refusing to give Complainant a free line extension to his trailer when service to the trailer allegedly falls within the Penelec tariff's definition of a non‑speculative line extension).  52 Pa. Code §5.103(d)(2)‑(3) (if a motion during a hearing involves the establishment of a prima facie case, the presiding administrative law judge may render a final determination on the motion before the termination of the hearing); Pennsylvania Public Utility Commission v. Borough 

of Schuylkill Haven, 85 Pa. PUC 187, 195-96
 and 254 n.8 (1995) (nonsuit discussed
); see also Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217 (Pa. Cmwlth. Ct. 2001) (prima facie case explained), aff'g Milkie v. Pennsylvania Power and Light Co., C‑00970807 (opinion and order adopted August 27, 1998, entered September 25, 1998) (prima facie case analyzed); Long v. Manzo, 452 Pa. Super. Ct. 451, 682 A.2d 370 (1996) (nonsuit defined), petition for allowance of appeal denied, 548 Pa. 628, 693 A.2d 967 (1997); Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980) (prima facie case explained).  



Based on the following analysis of the evidence introduced on Complainant's behalf at the hearing and Penelec's tariff filed with the Commission,
 I have granted Penelec's motion and denied the complaint at Docket No. C-20016233.  See 52 Pa. Code §5.103(d)(2)-(3).



A utility's Commission-approved tariff (list of services, rules for service and rates for service) has the force of law and is binding on the utility and its customers.  Pennsylvania Electric Co. v. Pennsylvania Public Utility Commission, 663 A.2d 281 (Pa. Cmwlth. Ct. 1995); Brockway Glass Co. v. Pennsylvania Public Utility Commission, 63 Pa. Cmwlth. Ct. 238, 437 A.2d 1067 (1981); 66 Pa. C.S. §§102, 1302 and 1303; 52 Pa. Code §§53.41-.45 and 57.19.  The Commission requires that public electric utilities like Penelec include a line extension rule in their tariffs.  52 Pa. Code §57.19.



The request of Complainant for an electric line extension to the trailer on his Sanborn Street property in Decatur Township is governed by the non-speculative line extension rules in Penelec's tariff, namely, Rules 3 and 7.b.(2) of Penelec's Tariff - Electric Pa. P.U.C. No. 77.  To be eligible for a free line extension under Rule 7.b.(2) of Penelec's tariff (Fact-finding 18), Complainant must satisfy the prerequisites for a non‑speculative line extension under Rule 3 of Penelec's tariff by being a permanent residential customer who occupies a mobile home which, among other things, (1) sits on a permanent foundation, (2) is his primary residence occupied year-round for normal living purposes, (3) has a permanently installed heating system, and (4) has permanently installed plumbing and sewage systems (Fact-finding 17).
  The implicit purpose of Penelec's tariffed prerequisites for obtaining a free line extension is to reasonably assure that Penelec's investment in a line extension to a customer's residence is likely to be recovered from the electric usage payments for the residence so that Penelec's other customers are not being asked to subsidize the line extension (Tr. 50-51).

I.
No Permanent Foundation



Complainant's trailer is a mobile home resting on blocks which Complainant eventually intends to surround with skirting to hide the blocks and underside of the trailer (Fact-finding 6).  Although the wheels are currently off the trailer, 

the axles and hitching mechanism are still attached to the trailer (Fact-findings 6 and 16).  Consequently, if the wheels were remounted on the trailer, the trailer could be moved to a different location on Complainant's Sanborn Street property in Decatur Township or elsewhere (Fact‑findings 3, 3.a and 16).  Therefore, I conclude that, in its present condition, Complainant's trailer is not a mobile home on a permanent foundation.

II.
Not Primary Residence


The Pennsylvania Department of Transportation has announced a road extension project anticipated to result in the condemnation of the building now occupied by Complainant as his primary residence on Presqueisl Street in Phillipsburg, Pennsylvania (Fact-findings 1 and 2).  Condemnation of Complainant's building on Presqueisl Street has not yet occurred (Fact-findings 2.a and 2.c).  Nor has a date been set for condemnation of Complainant's building (Fact-finding 2.a).  Complainant expects the condemnation of his building to happen sometime in 2003, but implementation of the road extension project has already been delayed several times (Fact‑finding 2.a).  Thus, Complainant is not currently obligated to leave his residence on Presqueisl Street (Fact‑finding 2.c).  Complainant has not been informed how much compensation he might receive for the condemnation of his building (Fact-finding 2.b). 



Complainant is not intending to complete the installation of certain equipment at his trailer until and unless he receives compensation for the condemnation of the building which is his current residence (Fact-finding 19).  When he can afford to do so in the future, Complainant intends to have an oil tank installed at his trailer (Fact‑finding 7), to have running water installed in his trailer by drilling a well or connecting to a spring at the back of his Sanborn Street property (Fact-finding 8), and to provide for drainage/discharge of water from the trailer into a sewage system (Fact‑finding 8.b).  Complainant would have to spend from $7,000.00 to $10,000.00 for the installation of a septic system with an underground tank at his trailer (Fact‑finding 15).  The only sewage disposal system now at the trailer is an outhouse/privy that is located about 50 feet from the trailer and is not connected to the trailer (Fact-findings 9 and 9.a).



Given the evidence that Complainant is not now compelled to leave his Presqueisl Street residence because the condemnation of this residence may or may not occur at some indefinite future date and given the evidence about the present condition of Complainant's trailer (the lack of an oil tank; the lack of running water which, at a minimum, would hamper or prevent the washing of dishes and the taking of baths or showers; the need to walk outdoors 50 feet from the trailer night or day in all kinds of weather and temperatures to access the privy; and the absence of a complete sewage system with provisions for drainage/discharge of water from the trailer), I conclude that there is no reliable indication at this time that Complainant is presently going to occupy the trailer year-round as his primary residence for normal living purposes.

III.
No Permanently Installed Heating System


Complainant's trailer has a furnace and ducts but does not have an oil tank although Complainant intends in the future for the trailer to be heated by oil and forced hot air (Fact-finding 7).  Because the trailer's heating system is incomplete while the furnace is not connected to an oil tank, I conclude that Complainant's trailer does not currently have a permanently installed heating system.

IV.
No Permanently Installed Plumbing

and Sewage Systems


Complainant's trailer contains some plumbing fixtures and pipes (Fact‑finding 8.c), but the trailer is not connected to a water source and therefore lacks running water (Fact‑findings 8 and 8.a).  In the future, Complainant intends to have the trailer connected to a spring on his Sanborn Street property or to a well that may be drilled on his Sanborn Street property (Fact-finding 8).  Because the trailer's plumbing system is incomplete without running water, I conclude that Complainant's trailer does not currently have a permanently installed plumbing system.



As previously discussed, the sole sewage disposal system now at the trailer is an outhouse/privy that is located about 50 feet from the trailer and is not connected to the trailer (Fact-findings 9 and 9.a).  Any plumbing fixtures and pipes now in the trailer are not attached to the privy or other sewage system to accommodate the drainage/discharge of water from the trailer (Fact-finding 8.b).  Complainant would have to spend from $7,000.00 to $10,000.00 for the installation of a septic system with an underground tank at the trailer (Fact-finding 15).  Because the trailer's sewage system is incomplete without a method for draining/discharging water from the trailer, I conclude that Complainant's trailer does not currently have a permanently installed sewage system.

V.
Summary



The evidence of record indicates that, if and when the building now occupied by Complainant as his residence is condemned and if and when Complainant is sufficiently well compensated for the condemnation, Complainant may choose to alter the condition of his trailer by making various improvements such as installing running water.  If Complainant makes the improvements to his trailer necessary to qualify for a non‑speculative line extension, Complainant may reapply to Penelec for a free line extension in conformity with Penelec's tariff (Tr. 60-64).

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.



2.
As the party seeking affirmative relief from the Commission, Complainant has the burden of proving by a preponderance of the evidence that he is entitled to a free line extension under Penelec's tariff.  66 Pa. C.S. §332(a).



3.
Denial of a complaint after the presentation of the complainant's case-in-chief is proper when, looking at the evidence and all reasonable inferences therefrom, the fact-finder cannot reasonably conclude that the complainant has established a prima facie case.  52 Pa. Code §5.103(d)(2)‑(3).



4.
A utility's Commission-approved tariff has the force of law and is binding on the utility and its customers. 66 Pa. C.S. §§102, 1302 and 1303; 52 Pa. Code §§53.41-.45 and 57.19.



5.
The Commission requires that public electric utilities include a line extension rule in their tariffs.  52 Pa. Code §57.19.



6.
The request of Complainant for an electric line extension to the trailer on his Sanborn Street property in Decatur Township is governed by Rules 3 and 7.b.(2) of Penelec's Tariff ‑ Electric Pa. P.U.C. No. 77.



7.
To be eligible for a free extension under Rule 7.b.(2) of Penelec's tariff, Complainant must satisfy the prerequisites for a non-speculative line extension under Rule 3 of Penelec's tariff by being a permanent residential customer who occupies a mobile home which, among other things, (1) sits on a permanent foundation, (2) is his primary residence occupied year-round for normal living purposes, (3) has a permanently installed heating system, and (4) has permanently installed plumbing and sewage systems.



8.
Complainant has not satisfied the prerequisites stated in Rule 3 of Penelec's tariff for a free non-speculative line extension to the trailer on his Sanborn Street property in Decatur Township.



9.
If and when Complainant satisfies the prerequisites stated in Rule 3 of Penelec's tariff for a free non-speculative line extension to the trailer on his Sanborn Street property in Decatur Township, he may reapply to Penelec for a free line extension in conformity with Penelec's tariff.

ORDER


THEREFORE, IT IS ORDERED:



1.
That the motion of the Pennsylvania Electric Company to deny the formal complaint of Complainant George M. Yingling at Docket No. C-20016233 for Complainant's failure to present a prima facie case during the February 20, 2002 hearing on the complaint at Docket No. C-20016233 is granted pursuant to 52 Pa. Code §5.103(d)(2)‑(3).



2.
That the formal complaint filed by George M. Yingling against Pennsylvania Electric Company at Docket No. C-20016233 is hereby denied, and the record at Docket No. C-20016233 marked closed.

Dated:  July 17, 2002
















DEBRA PAIST








Administrative Law Judge

�	To avoid confusion, I shall refer to Mr. George M. Yingling as "Complainant" and to his son Richard Curtis Yingling as "Mr. Yingling." 


�	Complainant's property on Sanborn Street has not yet had a street number assigned to it (Tr. 14-15). 


�	A motion to deny a complaint for lack of a prima facie case (motion for nonsuit) is timely made when, as in this case, the motion has been made at the conclusion of the complainant's evidence and before the presentation of the respondent's evidence (Tr. 39-41).  Pennsylvania Public Utility Commission v. Borough of Schuylkill Haven, 85 Pa. PUC 187, 254 n.8 (1995);  Harnish v. School Dist. of Philadelphia, 557 Pa. 160, 732 A.2d 596 (1999).


�	66 Pa. C.S. §§1303 and 1501. 


�	Unlike the Office of Trial Staff in the Borough of Schuylkill Haven case, Penelec does not have a statutory duty to "assist in the development of, challenge of, and representation on the record of all matters in the public interest."  Id. at 196; accord 66 Pa. C.S. §306(b).  


�	The Commission may refer to the Pennsylvania Rules of Civil Procedure for helpful analogies and guidance.  Farrugio's Bristol and Philadelphia Auto Express, Inc. v. St. Johnsbury Trucking Co., 69 Pa. PUC 411 (1989); Pennsylvania Public Utility Commission v. Metropolitan Edison Co., 54 Pa. PUC 57 (1980).


�	The pertinent portions of Penelec's tariff appear in ALJ Exhibits 1 and 2.  I explained at the hearing that Penelec's tariff is a public document on file with the Commission and that I was taking official notice of it (Tr. 43-44).  Moose Lodge, Beaver Falls v. Columbia Gas of Pennsylvania, Inc., 53 Pa. PUC 151 (1979); 66 Pa. C.S. §§331(g) and 332(e); 52 Pa. Code §5.408. 


�	Penelec's tariff contains additional eligibility prerequisites (ALJ Exhibit 1) which were not addressed at the hearing (Tr. passim).





1
11

