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Procedural History



On July 9, 2001, Paulette Weaver (Weaver or Complainant) filed a Complaint against New Power Energy Company (Respondent or New Power) averring that her switch from New Power to NewPower CDS [Competitive Default Service] was done without her authorization, and alleging, inter alia, that her electric meter continues to be misread.  She wants her electric bill to be reduced. 



By letter dated July 31, 2001, New Power confirmed that it had sought and received an extension of time to file its Answer.



On August 17, 2001, an Interim Order Setting Settlement Conference was issued.



On August 22, 2001, Edward G. Lanza, Esq. (Lanza), filed a Notice of Appearance on behalf of New Power, and also filed an Answer on its behalf.  New Power specifically denies that it effected Complainant’s switch to New Power’s Competitive Discount Service (CDS) without authorization or notice.  New Power avers that the Commission approved the method of including PECO customers in its CDS Program in its Order of November 29, 2000 at Docket No. A-110550F0147 (November 29 Order), and that it implemented this approved method; that all mailings sent out to customers regarding the CDS program were reviewed and approved by the Commission’s Bureau of Consumer Services; that Complainant’s name and address were included on the mailing list used by New Power; that notice letters were sent to customers on January 8, 2001; that it received no returned mail from Complainant; and that Complainant was given an opportunity to opt out of the program, but that it has no record of receiving a signed opt-out card from her.



New Power asserts that Complainant does not allege that it has violated any provision of the Public Utility Code, a Commission regulation or a Commission Order, and also specifically denies that it switched Complainant into the CDS program without authorization as the change was implemented in accordance with the Commission’s November 29 Order.  In a footnote, New Power asserts that a number of similar cases have been dismissed, and cites one particular case.  New Power concludes its pleading with the standard request that complaint be dismissed, but did not file a Motion to Dismiss.



By letter dated August 24, 2001, Lanza requested that the Interim Order be vacated, and that the complaint be dismissed.  He cited a Commission Order approving the transfer of customers, and previous decisions by Administrative Law Judge Debra Paist.



By letter dated August 29, 2001, the Chief Administrative Law Judge agreed to vacate the Interim Order, but declined to dismiss the complaint.



On October 16, 2001, the Commission assigned the case to Administrative Law Judge Allison K. Turner (ALJ) for disposition without setting a hearing date.



The Commission served the assignment notice on counsel for PECO, and Lanza served his Answer on the same counsel.  PECO has not filed any pleading or other document at this docket.



On or about November 9, 2001, the ALJ served a Prehearing Order And Order Joining PECO Energy Company as an Indispensable Party



On November 23, 2001, PECO filed its Answer, New Matter and Preliminary Motion to Dismiss, accompanied by a Notice to Plead.



Weaver did not respond to any of the pleadings.



On April 29, 2002, the ALJ sent a letter to Weaver reviewing the history of the case, noting that she had not responded to any pleadings, and informing her that if she did not respond within 10 days, the ALJ would dismiss the complaint.



On July 18, 2002, the ALJ served an Order closing the record as of May 10, 2002.

Discussion



Both The New Power Company (NewPower) and PECO rely on the Commission’s approval of the Competitive Discount Service (CDS) program, and their correct implementation of it.  According to PECO in its Answer, Complainant was one of approximately 300,000 residential customers selected at random to be assigned from PECO to NewPower as the default generation supplier.  See, Joint Petition for Approval of the CDS Agreement of PECO Energy Company and NewPower Company, Docket No. A-110550F0147, November 30, 2000.  In that Order, according to NewPower in its Answer, the Commission approved the method for including customers in NewPower’s CDS program, and all mailings sent out to customers regarding its CDS program were reviewed and approved by the Commission’s Bureau of Customer Services (BCS).



NewPower also avers that Weaver was properly notified of the upcoming switch to the CDS program; that her name was on the list of randomly selected customers; that notice letters were sent to all such customers on January 8, 2001; that there is no returned mail from Weaver; and, that an opt-out card was provided in the mailing, and that no opt-out card was received from Weaver. 



Therefore, NewPower asserts that the change of Paulette Weaver from status as a PECO customer to the NewPower CDS program was implemented in accordance with the Commission’s Order of November [30], 2000.



Both NewPower’s and PECO’s Answers are supported by affidavits verifying the facts contained in the pleadings.



NewPower cites Barry L. Amole v. New Power Company, Docket No. C-00014757 (Final Order entered August 6, 2001) as an example of a number of decisions involving similar “slamming” allegations again New Power in connection with the CDS program where the Commission dismissed the formal complaints citing the absence of any allegations of conduct by NewPower in violation of the Public Utility Code, Commission regulations or a Commission Order.



The ALJ joined PECO not only because it was a participant in the NewPower CDS program, but also because Weaver made allegations about improper or inadequate service, specifically about high bills and misreading of her meter.  In response, PECO asserts that Weaver’s high bill concerns have been addressed through three separate check meter readings (11/27/00; 01/17/01; and, 07/24/01), and a field investigation on 14 December, 2000, which verified the accuracy of prior readings, found no dissipation or foreign load, and verified the accuracy of the meter.  The findings from the field investigation are attached to the Answer as Exhibit PECO-1.  Finally, PECO avers that it has installed an AMR, and verified its accuracy and functioning as of 8 November, 2001, and that Weaver’s billings are correct, accurate and based on actual meter readings.



In its New Matter, PECO argues that Weaver has failed to set forth any violation by PECO of the Code, its tariff, a Commission Order, or any regulation the Commission has jurisdiction to enforce.  PECO also contends that Weaver’s allegations about her high bill are only incidental to her real complaint, which is the fact that she was included in the CDS program, and are nothing more than an unsupported prayer for relief directed toward supplier charges.  Therefore, it concludes, the complaint must be dismissed.



In its Motion, among other arguments, PECO reiterates its legal arguments about failing to set forth any violation, and also asserts that it is protected by the Commission’s Order approving the CDS program.  Moreover, it points out that it was not originally a Respondent, but was only added by the Commission late in the pleading process, and that it has removed Weaver from the CDS program in compliance with her directions and the Commission’s Order, and has shown that it has addressed her high bill concerns.



In most cases, I would disagree with PECO’s arguments on the facts in support of its Motion.  The Commission’s general standard in considering a Motion to Dismiss is that such a Motion should be granted only if a review of the pleadings shows that there is not any genuinely disputed issue of law or fact, and that the moving party is entitled to dismissal as a matter of law.  See also the regulations on Motions for Summary Judgement which provide that “…the judgement sought will be rendered if the pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving participant is entitled to a judgement as a matter of law.”  Section 5.102(c)(1).



Here, however, the Complainant has had more than one due process opportunity to respond to PECO’s factual assertions about her CDS service, her high bills, and the accuracy of her meter.  PECO served her with a Notice to Plead, and she did not respond, even though the time period for a response was not observed.  Again, the ALJ sent her a letter offering her a last opportunity to respond, not only to PECO but also to NewPower, and to have a hearing.  Once again, she did not respond.  PECO’s Motion to Dismiss should be granted.



NewPower sought in various ways to have the complaint against it dismissed:  by correspondence with the Chief ALJ, by citing precedent dismissing similar cases, and through its prayer for relief in its Answer.  I deem that its requests that this complaint should be dismissed should also be granted.

Conclusions of Law



1.
The Commission has jurisdiction over the subject matter and the parties.



2.
A Motion to Dismiss a complaint before the Commission should be granted only if a review of the pleadings shows that there is not any genuinely disputed issue of law or fact, and that the moving party is entitled to dismissal as a matter of law.  See 52 Pa. Code §§5.101, 5.102



3.
Here, PECO is entitled to dismissal of the complaint as a matter of law.  NewPower is also entitled to a dismissal of the complaint.



4.
The Commission may dismiss a complaint without a hearing, if in its opinion, a hearing is not necessary in the public interest.  66 Pa. C. S. §703 (b)



5.
The public interest would not be served by holding a hearing on this complaint.  The Complainant’s due process interests have been sufficiently protected.



6.
The Commission has dismissed formal complaints involving similar “slamming” allegations again New Power in connection with the CDS program where it found an absence of any allegations of conduct by NewPower in violation of the Public Utility Code, Commission regulations or a Commission Order.  E.g., Barry L. Amole v. New Power Company, Docket No. C-00014757 (Final Order entered August 6, 2001).

ORDER



AND NOW THEREFORE, 



IT IS ORDERED THAT:


1.
The complaint of Paulette Weaver v. The New Power Company and PECO Energy Company, docketed at C-20015854, is hereby dismissed, and the file shall be marked closed.








                                                                     







Allison K. Turner








Administrative Law Judge

Date:  July 19, 2002
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