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OPINION AND ORDER

BY THE COMMISSION:  



Before us for consideration are the Exceptions of Anthony Cannon (Complainant) to the Initial Decision of Administrative Law Judge (ALJ) Herbert S. Cohen.  The Exceptions consist of a hand-written notation on a copy of the Initial Decision that indicates “request appeal of this Decision.”  Reply Exceptions were filed by UGI Utilities, Inc. – Gas Division (UGI). 

History of the Proceeding



On February 12, 2002, the Complainant filed a Formal Complaint against UGI.  The Complainant alleged an inability to pay for gas service to his residence.  He also asserted that UGI improperly refused to check and repair his gas lines and furnace and failed to promptly provide him with meter reading cards upon request.  Additionally, he alleged that UGI customer service representatives engaged in rude conduct.   The Complaint was served on UGI on February 20, 2002.



On March 12, 2002, UGI filed an Answer and a Motion for Judgment on the Pleadings.  UGI alleged that the allegations contained in the Complaint had already been raised and litigated in a previous proceeding before the Commission at Docket No. Z‑00849753.  



By notice dated April 3, 2002, a telephonic hearing was scheduled for May 8, 2002.  Subsequently, by notice dated April 10, 2002, the telephonic hearing was re-scheduled for May 20, 2002.  On Friday, May 17, 2002, the Complainant left a phone message for the ALJ requesting a continuance and providing the ALJ with a contact number.  The ALJ received the message on Monday, May 20, 2002.  One-half hour prior to the scheduled hearing time, the ALJ attempted to contact the Complainant at the number indicated but was only able to reach an answering machine.  The ALJ left a message informing the Complainant that the hearing would proceed as scheduled unless the Complainant established that there was good cause for a continuance.



On the morning of the hearing, the Complainant contacted the ALJ’s scheduling office to request that a Formal Complaint that the Complainant had filed against another utility be consolidated with the proceeding against UGI.  The Complainant was advised that the matter could not be consolidated because the other utility had not yet filed an Answer.  The Complainant did not respond to the ALJ’s message or otherwise contact the ALJ regarding the request for a continuance.   



The hearing was convened as scheduled.  The Complainant failed to appear or otherwise arrange for representation.  UGI was represented by counsel.  UGI presented the testimony of one witness and moved for dismissal of the Complaint for lack of prosecution.  UGI also moved for a favorable ruling on its Motion for Judgment on the Pleadings.



On June 11, 2002, the ALJ issued an Initial Decision dismissing the Complaint and, alternatively, granting UGI’s Motion for Judgment on the Pleadings.  The Complainant filed Exceptions on June 14, 2002.  The Exceptions were served on UGI on June 18, 2002.  UGI filed Reply Exceptions on June 21, 2002. 

Discussion



The Complainant’s Exceptions consist entirely of a hand-written notation on a copy of the Initial Decision indicating “request appeal of this Decision.”  Such a notation does not comply with our regulations, which require that:  

Each exception shall be numbered and shall identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision.  Supporting reasons for the exceptions shall follow each specific exception. 

52 Pa. Code §5.533(b) (emphasis added).  Because the Exceptions lack any reasons, comments, or foundational support, they will be summarily denied.  



Furthermore, we note that it is well-established that once timely notice of a hearing and the opportunity to be heard have been provided, it is the responsibility of the parties to be present and participate in the hearing.  (Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984); Mumma v. PPL Electric Utilities Corp., No. C‑00014869 (Order entered January 28, 2002)).  The Complainant has not provided any explanation for his failure to appear at the hearing.  Additionally, the record establishes that the Complainant had ample opportunity to appear and be heard in this proceeding.  Consistent with Commission precedent, when a complainant fails to appear at a duly noticed hearing, the complaint shall be dismissed with prejudice.  (Jefferson v UGI Utilities, Inc., No. Z‑00269892 (Order entered December 26, 1995)).  Accordingly, we conclude that the Complaint in this proceeding was properly dismissed. 



Additionally, we have reviewed the proceeding at Docket No. Z‑00849735.  Based on that review, we conclude that the claims raised by the Complainant against UGI in that proceeding are identical to the claims raised in the instant proceeding.  Res judicata, or "claim preclusion," prevents the litigation of a claim that has already been adjudicated, resulting in a valid final judgment on the merits.  Res judicata may be invoked where four conditions are met:  (1) identity of issues, (2) identity of causes of action, (3) identity of persons and parties to the action, and (4) identity of the quality or capacity of the parties suing or sued.  See, In re: Iulo, 766 A.2d 335 (Pa. 2001); Bearoff v. Bearoff Bros., Inc., 327 A.2d 72 (Pa. 1974); Black v. Equitable Gas Co., 58 Pa. P.U.C. 433, 435 (Order entered July 6, 1984).  



The Complainant litigated the relevant claims in the previous proceeding.  Thus, we conclude that the Commission’s Opinion and Order entered December 7, 2001, at Docket No. Z‑00849753 constituted a final decision on the merits of the Complainant’s claims.  We further conclude that all of the requirements for the application of the doctrine of res judicata have been met.  Additionally, we note that 66 Pa. C.S. §316 prevents a collateral attack upon a Commission order that has not been “set aside, annulled or modified on judicial review.”  The December 7, 2001 Order has not been set aside, annulled or modified on judicial review.
  Accordingly, we conclude that the ALJ properly granted UGI’s Motion for Judgment on the Pleadings.



Finally, we will address UGI’s request, found in its Reply Exceptions, that we direct that any additional complaints filed by the Complainant within two years regarding the issues litigated in this proceeding be dismissed summarily upon motion after review.  We note that UGI is, in effect, merely requesting that we follow the procedure for deciding motions for judgment on the pleadings set forth in Section 5.102 of our regulations, 52 Pa. Code §5.102.  Accordingly, we conclude that it is premature to entertain UGI’s request at this time; THEREFORE,



IT IS ORDERED:  



1.
That the Exceptions filed by Anthony Cannon are denied.  



2.
That the Initial Decision of Administrative Law Judge Herbert S. Cohen is hereby adopted to the extent that it is consistent with this Opinion and Order.



3.
That the Complaint of Anthony Cannon is dismissed with prejudice.



4.
That UGI Utilities, Inc. – Gas Division’s Motion for Judgment on the Pleadings is granted.

BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  August 8, 2002

ORDER ENTERED:  August 9, 2002

	�	A Petition for Reconsideration filed by the Complainant in the proceeding at Docket No. Z-00849753 was denied by Opinion and Order entered May 10, 2002.
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