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OPINION AND ORDER

BY THE COMMISSION:
Before the Commission for consideration and disposition are the Exceptions filed on May 8, 2002, by Samall Associates, Inc. (Samall) to the Initial Decision of Administrative Law Judge (ALJ) Herbert S. Cohen, issued on April 18, 2002, in the above-referenced proceeding.  Delaware Valley Utilities, Inc. (DVU) filed Reply Exceptions on May 20, 2002.

History of Proceeding

Samall is a real estate developer in the Milford area in Pike County, Pennsylvania.  Samall is the successor-in-interest to the Milford Group, Inc. having purchased the rights of that group (including previously provided utility deposits and contributions) through a December 22, 1999 U.S. Bankruptcy Court Order.  Pursuant to a November 30, 1992 Agreement (Wal-Mart Agreement) between the Milford Group and DVU, DVU was to expand its sewage treatment plant and reserve 50,000 gallons per day (gpd) capacity for the Milford Group in exchange for a capital contribution of $150,000.00.
  The origin of the instant controversy is the Parties’ differing opinions about whether the reserve allocation was a five‑year option or a permanent allocation.
DVU was a Pennsylvania corporation and the holder of a Certificate of Public Convenience (Certificate) granted at Docket No. A‑230034, per Order entered July 25, 1994.  DVU’s wastewater collection and disposal facilities consisted of a 95,000‑gpd, advance secondary treatment plant.  DVU provided unmetered wastewater service to ninety-six residential customers and metered wastewater service to seven com​mercial customers in Westfall Township, Pike County.

On December 7, 1999, DVU filed an Application with the Commission seeking approval of its plan to transfer its assets by sale to the Municipal Authority of the Township of Westfall, and to surrender and cancel its Certificate.
  Proper notice of the abandonment Application was published.  No Protests were filed.  By Opinion and Order entered March 31, 2000, the Commission approved DVU’s abandonment Application.  

On December 4, 2000, Samall filed its first complaint in this matter.  Samall alleged that DVU, in violation of the provisions of the Pennsylvania Public Utility Code (Code), 66 Pa. C.S. §701, demanded a “second capital contribution” for the 34,000 gpd of capacity already paid for by Samall’s predecessor-in-interest.  

The instant Complaint, filed on February 7, 2002, is the third complaint filed by Samall in this matter.
  On March 14, 2002, DVU filed an Answer and Motion to Dismiss.  On March 26, 2002, Samall filed an Answer to DVU’s Motion to Dismiss.  On April 18, 2002, ALJ Cohen issued his Initial Decision granting DVU’s Motion to Dismiss on the basis of res judicata, and lack of subject matter jurisdiction due to DVU’s completion of the abandonment process.  Whereupon, Exceptions and Reply Exceptions were filed as noted above.

Discussion

Section 332(a) of the Code, 66 Pa. C.S. §332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “A litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  (Samuel J. Lansberry, Inc. v. Pennsylvania PUC, 578 A.2d 600, 602, (Pa. Cmwlth. 1990)). 

We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  (Consolidated Rail Corporation v. Pennsylvania PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pennsylvania PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984)).
Samall excepts to the ALJ’s determination that due to DVU’s abandonment of its Certificate, the Commission no longer has jurisdiction over the subject matter contained in Samall’s Complaint.  Samall requests that the Commission reopen the case for the purpose of investigating and revoking certain alleged transactions involving transfers of capacity by DVU to its affiliates.  Citing Application of the City of Harrisburg to Discontinue or Abandon the Provision of Water Service to the Public in Areas Outside of the City’s Corporate Boundaries Including the Discontinuance of Service to the Public in Portions of Susquehanna Township, Dauphin County, Docket No. A-221400F2000, 2000 Pa. PUC LEXIS 79 (November 13, 2000) (Application of Harrisburg I), Samall argues that a utility’s abandonment of service is not necessarily a bar to the Commission exercising jurisdiction over that utility.  

We do not believe that Application of Harrisburg I, is the definitive case on the issue of Commission jurisdiction following an abandonment given our subsequent determination in that proceeding.
  In Application of the City of Harrisburg to Dis​continue or Abandon the Provision of Water Service to the Public in Areas Outside of the City’s Corporate Boundaries Including the Discontinuance of Service to the Public in Portions of Susquehanna Township, Dauphin County, A-221400F2000, 2001 Pa. PUC LEXIS 13 (April 23, 2001) (Application of Harrisburg II), the Commission addressed the Township and Borough’s Exceptions to the ALJ’s November 27, 2000 Initial Decision.  

In Application of Harrisburg II, we determined that “Given that our Abandonment Order is final, and that the sole condition outlined in that Order has been performed, it is evident that no further relief can or should be granted at this time.”  (Id., p. 24).  The Commission was explicit in its determination that its jurisdiction over a utility ended when the conditions placed upon the abandonment were discharged.  “In other words, once the Commission issued its abandonment order, and that order became final, there existed no jurisdictional question for decision by the Commission, concerning either the terms of the City’s withdrawal from the provision of water service, or the terms of the underlying transaction and its financing.”  (Id., p. 14).  

In the instant case, we approved DVU’s abandonment Certificate by Opinion and Order entered March 31, 2000.  Per Opinion and Order entered July 31, 2000, we amended our March 31, 2000 Opinion and Order to reflect that, consonant with Commission practice, we retained jurisdiction over DVU until legal closing of the transfer of assets by sale.
  Closing of the sales transaction occurred on February 22, 2002.  With the sole condition attendant to abandonment having been satisfied, abandonment became final and this Commission relinquished jurisdiction over DVU on February 22, 2002.  

Because the Commission lacked jurisdiction to entertain the Complaint, the ALJ correctly dismissed the Complaint.  (See City of Pittsburgh v. Pennsylvania  PUC, 404 A.2d 786 (Pa. Cmwlth. 1979), Jennings v. Pennsylvania PUC, 140 Pa. Super. 569,577, 14 A.2d 882,885 (1940) (finding that when an unconditional order granting a public utility a certificate of public convenience to abandon service is issued by the Commission and becomes final, it cannot be rescinded by the Commission)).  As stated previously, abandonment in the instant proceeding is complete.  As such, we have no jurisdiction over the instant matter, and cannot effectively grant the relief sought by Samall in its Exceptions.  We must, therefore, deny the Exceptions.   

Samall next excepts to the ALJ’s application of the doctrine of res judicata to this proceeding.  The instant filing is the third complaint filed by Samall relative to this matter.  Additionally, the Parties have filed a plethora of petitions and motions, seeking inter alia: to amend, dismiss, reconsider, strike, and impose sanctions.  We are reminded that the administrative process must, at some time, come to an end.  (Scibelli v. Metropolitan Edison Co., 68 Pa. PUC 286 (1988)).  As stated above, we no longer have jurisdiction over the controversy between Samall and DVU; therefore, that time is now.  As such, we will not address the remainder of Samall’s Exceptions.  

Conclusion

We have carefully reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision, the Exceptions, and the Reply filed thereto.  Based on our review, we conclude that the Commission lacks subject matter jurisdiction over the issues raised in Samall’s Complaint.  The Initial Decision of ALJ Cohen, issued April 18, 2002, will be adopted consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED: 

1.
That the Exceptions of Samall Associates, Inc. to the Initial Decision of Administrative Law Judge Herbert S. Cohen, are denied.  



2.
That the Initial Decision of Administrative Law Judge Herbert S. Cohen, is adopted to the extent that it is consistent with this Opinion and Order.  



3.
That the Motion of Delaware Valley Utilities, Inc. to Dismiss the Formal Complaint of Samall Associates, Inc. is hereby granted.  








BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  August 8, 2002

ORDER ENTERED:  August 9, 2002

� 	We note that the portions of the Wal-Mart Agreement make exclusive reservations of 16,000 gpd for Wal-Mart, and 34,000 gpd for the developer DVU.  We further note that the 16,000 gpd reserved for Wal-Mart are not at issue herein, nor is Wal�Mart a party to this proceeding.  


� 	The Application is docketed at A-230034F2000.  


� 	For a thorough procedural history of the well-documented dispute between Samall and DVU, see Samall Associates, Inc. v. Delaware Valley Utilities, Inc., C�00004517, C-20016060, (Opinion and Order entered February 28, 2002) and Application for Approval of the transfer of assets of Delaware Valley Utilities, Inc. to the Municipal Authority of the Township of Westfall, A-230034F2000, C-00004517, (Opinion and Order entered July 31, 2001).  


� 	In Application of Harrisburg I, the Commission, in April of 1991, granted the City of Harrisburg’s application to abandon water service to Susquehanna Township and Penbrook Borough, conditioned upon the subsequent filing of satisfactory proof with the Commission that certain customers received a particular credit/refund.  Upon fulfillment of the condition, the Abandonment Order became final.  In February of 1997, six years after abandonment, the Borough and the Township filed a Petition to Reopen and Rescind the Abandonment Order, arguing that they were misled regarding the ultimate price of the water system.  The City of Harrisburg filed a Motion to Dismiss for lack of jurisdiction.  The Commission, in a July 15, 1997 order denied the City’s Motion to Dismiss as well as the parties’ Motion to Rescind; but, reopened the record for the limited purpose of discovering whether the parties had complied with the terms of the April 1991 Abandonment Order.  Hearings ensued, followed by the ALJ’s November 27, 2000 Initial Decision denying the relief requested by the Township and the Borough in their Petition to Reopen and Rescind.


	� 	“A certificate of public convenience shall be granted by the Commission, only if the Commission shall find or determine that the granting of such certificate is necessary or proper for the service, accommodation, convenience or safety of the public. The Commission, in granting such certificate, may impose such conditions as it may deem to be just and reasonable.  �HYPERLINK "/research/buttonTFLink?_m=f45c1515708d2a2ba804aa69cee6c273&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b713%20A.2d%20737%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=6&_butInline=1&_butinfo=66%20PACODE%201103&_fmtstr=FULL&docnum=7&_startdoc=1&wchp=dGLbVtb-lSllW&_md5=4570967c89dfe5f5196ba4cc3f53ed25"��66 Pa. C.S. § 1103(a)�.”  (Borough of Duncannon v. Pennsylvania PUC, 713 A.2d 737, 740, (Pa. Cmwlth. 1998)).  Therefore, the Commis�sion has the authority to grant, deny, or even condition an abandonment request.  (Id.).  
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