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OPINION AND ORDER

BY THE COMMISSION:  



Before us for consideration are the Exceptions of Nicholla Anderson (Complainant) to the Initial Decision of Administrative Law Judge (ALJ) Ky Van Nguyen.  Philadelphia Gas Works (PGW) filed Reply Exceptions.

History of the Proceeding



In this case, the Complainant essentially raised three claims against PGW.  First, the Complainant alleged that she was overcharged for residential gas service from December 1998 to March 1999.  Second, the Complainant alleged that PGW violated a parts and labor agreement or a warranty agreement by billing to the Complainant certain service charges for repair of her gas range.  Third, the Complainant alleged that PGW failed to credit to her account all payments tendered.  



On September 12, 2001, the Commission’s Bureau of Consumer Services (BCS) issued a determination at Case No. 0825712 rejecting the Complainant’s claims.  Additionally, the BCS determined that the Complainant owed to PGW an outstanding balance in the amount of $1,568.47.  The Complainant was directed to pay a monthly budget amount of $116.00 plus $15.00 towards the outstanding balance.  On October 26, 2001, the Complainant filed a Formal Complaint as an appeal of the BCS’ determination.  The Complaint was served on PGW on November 15, 2001.  PGW filed an Answer on December 5, 2001.



By notice dated January 27, 2002, a telephonic hearing was scheduled for May 2, 2002.  The notice indicated that the telephone numbers at which the Parties would be contacted.  The hearing was commenced as scheduled.  PGW was represented by counsel at the hearing.  However, the ALJ was unable to reach the Complainant at the number identified in the hearing notice.  An operator informed him that the number had been temporarily disconnected.  The ALJ then attempted to contact the Complainant at the work number listed on her Complaint.  No one answered the phone.  Thereafter, the ALJ accepted testimony and exhibits from PGW, and the hearing concluded.  



On June 21, 2002, the ALJ issued an Initial Decision dismissing the Complaint.  The Complainant filed Exceptions on July 9, 2002.  The Exceptions were served on PGW on July 18, 2002.  PGW filed Reply Exceptions on July 29, 2002.  

Discussion



We are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  (University of Pennsylvania v. Pa. P.U.C., 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984)).  Accordingly, any Exception or argument not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion


In her Exceptions, the Complainant contends that she was available for the hearing at her work phone number, however, she was prevented from participating because she did not receive a call from the ALJ at the appointed time.  We will construe this as an allegation that the ALJ erred in dismissing her Complaint.  We have reviewed the record and conclude that it does not support the Complainant’s claims regarding her availability. 



The Complainant admits that she was not available at the phone number listed on the hearing notice (her home phone number).  However, she does not explain why she disregarded the hearing notice.  She merely notes, “I was under the impression that I would be contacted at work … especially because [PGW’s attorney attempted to call] me at the work number on Tues, May 29.”  We fail to see why PGW’s failed attempt to contact the Complainant four days prior to the hearing should have led her to conclude that the Commission had modified its hearing notice.  



The Complainant further claims that she was available at her work number at the scheduled hearing time.  However, the record clearly establishes that the ALJ attempted to contact her at her work number, and no one answered.  Therefore, it is evident that the Complainant was not available at either her home number or her work number in order to participate in the scheduled hearing for which she received timely notice.  



It is well-established that once timely notice of a hearing and the opportunity to be heard have been provided, it is the responsibility of the parties to be present and participate in the hearing.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984); Mumma v. PPL Electric Utilities Corp., No. C-00014869 (Order entered January 28, 2002).  The Complainant had the opportunity to appear and be heard in this proceeding, but failed to do so.  



Consistent with Commission precedent, when a complainant fails to appear at a duly noticed hearing, the complaint shall be dismissed with prejudice.  Jefferson v UGI Utilities, Inc., No. Z-00269892 (Order entered December 26, 1995).  Accordingly, we conclude that the Complaint in this proceeding was properly dismissed.



In her Exceptions, the Complainant also asserts that her claim regarding the repair contract/warranty was valid.  We will construe this as an allegation that the ALJ erred in concluding that the Commission did not have jurisdiction over that claim.  



In order to confer subject matter jurisdiction on the Commission, a complaint must identify acts of a public utility which violate the utility’s duty under the Public Utility Code or the regulations or orders of the Commission.  (See, 66 Pa. C.S. §701; 52 Pa. Code §5.21(a); see also, Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1977)).  The repair contract/warranty dispute does not involve a law, regulation, or order that the Commission has jurisdiction to administer. 



Servicing the Complainant’s appliance is not an essential part of PGW’s public gas service.  It is merely a supplemental service incidental to its primary gas service.  As noted in Felix v. Pa. P.U.C., 146 A.2d 347 (Pa. Super. Ct. 1958), private services that merely supplement the public services provided by a utility do not fall within the Commission’s jurisdiction.  PGW’s obligations to service the Complainant’s appliance are defined by the terms of the private agreement between PGW and the Complainant, not by the public rights embodied in the Public Utility Code.  



As correctly noted by the ALJ, the Commission has no jurisdiction to rule on the validity of a private agreement of that type.  (Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1977); Allport Water Auth. v. Winburne Water Co., 393 A.2d 673 (Pa. Super. Ct. 1978)).  Accordingly, we conclude that the ALJ properly determined that the Commis​sion lacks subject matter jurisdiction over the repair contract/warranty dispute.  For the foregoing reasons, we will deny the Complainant’s Exceptions; THEREFORE,



IT IS ORDERED:  



1.
That the Exceptions filed by Nicholla Anderson are denied.  



2.
That the Initial Decision of Administrative Law Judge Ky Van Nguyen is hereby adopted to the extent that it is consistent with this Opinion and Order.



3.
That the Complaint of Nicholla Anderson against Philadelphia Gas Works regarding the repair contract is dismissed for lack of jurisdiction.



4.
That, in all other respects, the Complaint of Nicholla Anderson is dismissed with prejudice.



5.
That Nicholla Anderson shall pay to Philadelphia Gas Works a monthly budget amount of $116.00 plus $15.00 per month to reduce the arrearage owed, effective with the first monthly bill received after the date of entry of this Opinion and Order, and continuing thereafter on the due date for the payment of each regular monthly bill, until the arrearage has been paid in full.



6.
That if Nicholla Anderson fails to adhere to the terms of this Order, Philadelphia Gas Works is hereby authorized to pursue suspension of service in accordance with the relevant provisions of the Public Utility Code and the regulations of this Commission. 

BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  August 29, 2002

ORDER ENTERED:  August 30, 2002

	�	We note that PGW indicates that it is not opposed to rescheduling this matter for hearing.  However, the circumstances of this case do not warrant a deviation from Commission precedent. 
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