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I.
HISTORY OF THE PROCEEDING


On May 27, 1995, I issued a Recommended Decision in this proceeding.
 The sole issue addressed was the assignment of future maintenance responsibility for the substructure of the above-grade bridge in the Borough of Narberth which carries Narberth Avenue over tracks owned by National Railroad Passenger Corporation (Amtrak) and, pursuant to lease, used by Southeast Pennsylvania Transportation Authority (SEPTA) to provide rail service on its R-5 line.



Active parties, in addition to Narberth, Amtrak and SEPTA, included the Township of Lower Merion, PECO Energy Company (PECO), Philadelphia Suburban Water Company (PSW), the Pennsylvania Department of Transportation (PennDOT), Consolidated Rail Corporation (Conrail) and the Pennsylvania Public Utility Commission’s (Commission) Bureau of Transportation and Safety (BTS).  Montgomery County received notice but chose not to participate.



As explained in that decision, there were a number of parties who either couldn’t or shouldn’t have maintenance responsibility assigned to them.  These included Amtrak and SEPTA, who are exempt from the assignment of maintenance responsibility pursuant to 49 U.S.C. §24301.  PennDOT was not assigned maintenance costs because Narberth Avenue is a purely local road, not part of the state highway system.  Lower Merion was not assigned maintenance responsibility because there was no evidence of record that its residents used the bridge for either pedestrian or vehicular traffic.  PSW was not assessed maintenance responsibility because it has no facilities in or on the bridge.  Conrail was not assessed maintenance responsibility because it had not used the track for a number of years.



That left Narberth, Montgomery County and PECO as appropriate parties to be assigned maintenance responsibility for the substructure.  As Narberth Avenue is a purely local road (approximately one mile in length, not used as a major through road), I determined that it was just and reasonable that the borough be assigned maintenance responsibility for the substructure, and that it bear 35% of the costs.  Montgomery County benefits from the existence of the bridge because the residents of the borough are also residents of the county, which has a much larger tax base than the borough.  In accordance with prior Commission decisions, the county was assessed 60% of the costs of maintenance of the substructure.  As PECO receives a benefit by virtue of having its facilities in the public right of way, it was assessed 5% of the maintenance costs of the substructure.  In addition, because of its expertise, PennDOT was direct to inspect the bridge every two years at its initial cost, with reimbursement of its costs by Montgomery County, Narberth and PECO in the above proportions.



According to the Commission’s computerized docketing records, Exceptions to the Recommended Decision were filed by Montgomery County, Narberth, PECO and Lower Merion.  Reply Exceptions were filed by Lower Merion, Narberth, and PennDOT.



The Commission by Order entered November 4, 1997 assigned interim maintenance responsibility for the entire bridge to Narberth, directed PennDOT to conduct biennial inspections of the bridge at its expense,
 directed Amtrak, SEPTA and PECO to maintain their respective facilities at their own expense and held the Exceptions and Reply Exceptions in abeyance until the final determination, including appeals, of Consolidated Rail Corporation v. Pa. P.U.C., Civil Action No. 96-03 (D.C. District Ct.) (filed with the special railroad regional reorganization court [“special court”], now disbanded) (hereafter referred to as Consolidated Rail Corporation).  Also in this Order, the Commission directed the Office of Administrative Law Judge, upon receipt of the final order in that proceeding, to “notify the parties in this case and determine what, if any, proceedings may be necessary to afford due process to the parties in considering permanent assignment of costs incurred under this interim order and permanent assignment of costs and future maintenance responsibility and thereafter issue a Supplemental Recommended Decision.”  Ordering Paragraph 10.  The Commission took this action based on the possibility that the resulting decision might have a material effect on the federal exemption claimed by Amtrak and SEPTA.

A final decision was rendered in Consolidated Rail Corporation by the United States Court of Appeals for the District of Columbia Circuit in City of Philadelphia v. Consolidated Rail Corporation, 222 F.3d 990, 2000 U.S. LEXIS 15688, pursuant to a decision rendered by the Pennsylvania Supreme Court in City of Philadelphia v. Consolidated Rail Corp., 560 Pa. 587, 747 A.2d 352, 2000 Pa. LEXIS 418.



By hearing Notice dated June 15, 2001, a prehearing conference was scheduled for September 18, 2001.



This prehearing conference was held as scheduled on September 18, 2001, in Philadelphia.  Present either in person or telephonically were the Borough of Narberth, SEPTA, PennDOT, PSW, the Township of Lower Merion, Amtrak and the Commission’s Bureau of Transportation and Safety (BTS).  Although Norfolk Southern Railway Company
 (Norfolk Southern) filed a Prehearing Memorandum, it was not present.  Also receiving notice but not present were CSX Transportation, Inc. (CSXT), PECO and Montgomery County.



A schedule was adopted and various procedural items were addressed, as set forth in Prehearing Order #2, dated September 20, 2001.



After considerable discussion, I preliminarily determined that the Consolidated Rail Corporation case had been resolved without consideration of the SEPTA/Amtrak exemption which was the Commission’s concern.  Therefore, the issues to be addressed in this remand were limited to the following:

(1)
Whether and how the Recommended Decision should be amended as the result of the change in operation due to Norfolk Southern;

(2)
Assignment of interim maintenance costs incurred pursuant to the Commission’s November 4, 1997 Order;

(3)
The current condition of the bridge and any repairs which may be needed; and

(4)
Whether and how the Recommended Decision should be amended as the result of City of Philadelphia v. Consolidated Rail Corporation, 222 F.3d 990, 2000 U.S. LEXIS 15688.



Pursuant to the schedule contained in Prehearing Order #2, a hearing was held in Philadelphia on January 16, 2002.  Present were BTS, Narberth, Amtrak, PennDOT, SEPTA, Montgomery County, PECO and Lower Merion.  Montgomery County presented no witnesses and sponsored no exhibits.  PECO presented two witnesses; each of the other parties presented one witness.  The supplemental record consists of the statements and exhibits sponsored by those witnesses as well as a total transcript of 206 pages.



Main Briefs were filed by BTS, Lower Merion, SEPTA, Narberth, Amtrak, Montgomery County, PennDOT and PECO.  Reply Briefs were filed by SEPTA, PECO, PennDOT, Norfolk Southern and Narberth.



As discussed in more detail below, it is my conclusion that there has been no change in law or fact that would justify changing the recommendations contained in the Recommended Decision dated May 27, 1995.
 

II.
POSITIONS OF THE PARTIES


Borough of Narberth:  Through its Main and Reply Briefs as well as the supplemental testimony of Frederick Hansell, Jr.,
 Narberth’s position with respect to the four issues is that (1) Norfolk Southern should be assessed 25% of the costs as a “concerned” party within the meaning of 66 Pa.C.S.A. §2702 because of its right to operate on the railroad line at the subject crossing and findings of fact concerning potential future operations made in an unrelated case, Application of Southeastern Pennsylvania Transportation Authority, Docket No. A-00115203; (2) the interim maintenance costs incurred by Narberth pursuant to the Commission’s November 4, 1996 Order (a total of $12,711.68 in 1997 and 2000) should be allocated among Montgomery County (45%), Narberth (26%), Norfolk Southern (25%) and PECO (4%) and Narberth should be reimbursed for the non-federal share of the costs of inspection which PennDOT deducted from Narberth’s Liquid Fuel tax funds; (3) the bridge is in “fair” condition and no immediate action needs to be undertaken; and (4) the Recommended Decision does not need to be amended as the result of Consolidated Rail Corporation.



Montgomery County:  The county presented no witnesses and sponsored no exhibits; it filed a Main Brief but no reply brief.  In its Main Brief, Montgomery County’s position is that (1) as the result of the Consolidated Rail Corporation decision, the Recommended Decision should be modified so that the maintenance responsibility for the entire bridge should be allocated solely to Narberth; (2) interim maintenance costs should be assigned solely to Narberth; (3) the current inspection report adequately describes the condition of the bridge; and (4) the Recommended Decision should not be modified due to the change in operation of Norfolk Southern.  As an alternative, it suggests that the maintenance and inspection costs be allocated among Narberth (60%), the county (35%) and PECO (5%).



PennDOT: Through its Main and Reply Briefs, as well as the supplemental testimony of Leonard Nardone,
 PennDOT’s position is that (1) the Recommended Decision should not be modified as the result of the change in operation due to Norfolk Southern; (2) interim maintenance costs should be allocated as recommended in the Recommended Decision, with PennDOT being expressly permitted to recover the costs directly from Narberth (and Narberth then receiving reimbursement from the other parties) because this “would require less man-hours at PennDOT as it would be consistent with PennDOT’s accounting and billing system;” (3) PennDOT has no position on whether the current condition of the bridge calls for any repairs; and (4) the result in Consolidated Rail Corporation does not necessitate modification of the Recommended Decision.



BTS:  Through its Main Brief and the testimony of David A. Fischer,
 the position taken by BTS is that (1) the Recommended Decision should not be amended as the result of Norfolk Southern assuming the operating rights formerly held by Conrail; (2) the Commission should assign the interim maintenance costs incurred in accordance with the Recommended Decision; (3) repairs should be made to the bridge; and (4) the Recommended Decision should not be amended as a result of the Consolidated Rail Corporation decision.



Township of Lower Merion:  Through its Main Brief and the testimony of Donald K. Cannon,
 Lower Merion’s position is that the Recommended Decision, insofar as it places no maintenance responsibility on the township, should not be changed.



SEPTA:  Through its Main and Reply Briefs and the testimony of Robert Lund,
 SEPTA’s position is that:  (1) it takes no position on whether Norfolk Southern should be assessed maintenance responsibility but notes Norfolk Southern has “repeatedly asserted [its] freight easement right” over the line; (2) it takes no position on whether any repairs need to be done; and (3) the assignment of interim costs and future maintenance responsibility contained in the Recommended Decision should not be changed as the result of Consolidated Rail Corporation.



Amtrak:  Through its Main Brief and the testimony of Lou Cheifetz,
 Amtrak’s position is that “no change in the facts or the law applicable to this proceeding warrants any alteration of the Conclusions of Law or Order[ing] paragraphs applicable to Amtrak as set forth in the Recommended Decision . . .”  Amtrak Main Brief at 4.



PECO:  Through its Main and Reply Briefs and the testimony of John McGarvey and James J. Falcone,
 PECO’s position is that pursuant to Consolidated Rail Corporation, the Commission’s interim order concerning costs and maintenance responsibilities should be made permanent and PECO should not be allocated any inspection or maintenance costs.  PECO also cited PECO Energy Company v. Pa. Public Utility Commission, 756 A.2d 156 (Pa. Cmwlth. 2000) for the proposition that “The fact that a utility has facilities located in the public right-of-way is no longer a factor to be considered in the allocation of costs.”
  PECO Main Brief at 8.  PECO has agreed to bear the costs associated with the temporary relocation of its facilities to accommodate any bridge reconstruction or rehabilitation, reattaching its facilities after such bridge work and maintenance of its facilities.  PECO states that no change should be made as the result of the change in operation concerning Norfolk Southern and that it defers to PennDOT concerning the condition of the bridge.

III.
SUPPLEMENTAL FINDINGS OF FACT


1.
In October 1997, the Borough of Narberth repaired the east sidewalk of the Narberth Avenue bridge by installing a new sidewalk over the existing sidewalk at a cost of $5,583.21.  Narberth Supp. St. 2, p. 2 and Exh. A.



2.
In October 2000, the Borough of Narberth repaired the west sidewalk of the Narberth Avenue bridge by installing a new sidewalk over the existing sidewalk at a cost of $7,128.47.  Narberth Supp. St. 2, p. 2-3 and Exh. B.



3.
The total cost of $12,711.68 incurred by the Borough of Narberth includes $8,666.51 spent in adding steel beams to the substructure.  Narberth Supp. St. 2, Exhibits A and B.



4.
The Pennsylvania Department of Transportation deducted $550.00 from the Borough of Narberth’s Liquid Fuel Tax Funds as reimbursement for the non-federal share of the bridge inspections done in 1998 and 2000.



5.
The most recent bridge inspection, dated December 6, 2000, recommended three priority items:  (1) installation of the signage, which was done by Narberth; (2) removal of the deteriorated sidewalk that “hangs down from the left side,” at an estimated cost of $2,000 and (3) replacement of the steel floor beam at the far abutment, at an estimated cost of $9,750.  The overall condition of the bridge was determined to be “fair.”  BTS Exh. 1.

IV.
DISCUSSION
A.
Relevant Legal Principles


The May 27, 1995 Recommended Decision at 5-8 contained an extensive discussion of the relevant sections of the Public Utility Code relating to rail-highway crossings and the Commission’s jurisdiction to allocate costs and maintenance responsibility in such cases.
  That discussion will not be repeated here except to note that the Commission is not limited to a fixed rule but has substantial discretion in apportioning costs in such cases.  Factors which the Commission has considered include current and prior ownership and maintenance responsibility, the relative benefits which will accrue to interested parties, availability of state or federal funds, deferred maintenance, origin and destination of bridge users and ownership of the tracks, as well as the general equities of each particular case.  Bell Atlantic-Pennsylvania, Inc. v. Pa. P.U.C., 672 A.2d 353, 354 (Pa. Cmwlth. 1995); D & H Corp. v. Pa. P.U.C., 613 A.2d 622 (Pa. Cmwlth. 1992), appeal denied 626 A.2d 1160 (Pa. 1993); South Greensburg v. Pa. P.U.C., 544 A.2d 82 (Pa. Cmwlth. 1988); East Rockhill Twp. v. Pa. P.U.C., 540 A.2d 600 (Pa. Cmwlth. 1988); National Railroad Passenger Corp. v. Pa. P.U.C., 665 F. Supp. 402, 403 footnote 3 (1987).



Most recently, the Pennsylvania Supreme Court made it clear that the Commission properly considered various factors in allocating relocation costs to the non-municipal utilities in PECO Energy Company v. Pa. P.U.C., 791 A.2d 1155, 2002 Pa. LEXIS 508.  The Court there discussed 66 Pa.C.S.A. §§2702 and 2794 and found that the Commonwealth Court’s decision in PECO Energy Company v. Pa. P.U.C., 756 A.2d 16 (Pa. Cmwlth. 2000) was in error because the Commission’s authority was not diminished by the abrogation in 1978 of the common-law rule that such utilities were required to bear all of their relocation costs:  


We are also concerned that affirming the Commonwealth Court could create a per se rule that would preclude the Commission from reaching the same conclusion mandated by the common law rule, even if consideration by the Commission of all relevant factors produced the same result.  The decision of the Commonwealth Court has created an artificial limitation on the results that the Commission can reach and impinged on the discretion of the Commission by removing the possibility that a non-transportation public utility could be required to bear its own relocation costs because of any benefit derived from its location in a public right-of-way . . . The legislature clearly did not intend to limit the discretion of the Commission as to an award of relocation costs, but expanded that discretion by removing the requirement contained in the common law rule that the Commission must allocate all of the cost for relocation to the utilities themselves.  Therefore, the Commonwealth Court erred in concluding that the Commission may not consider the factors underlying the common law rule when making a cost allocation.

791 A.2d at 1164-1165, emphasis in original.



Therefore, PECO’s argument that the Commission is barred by the Commonwealth Court’s decision from imposing costs on it is rejected.



Finally, the Pennsylvania Commonwealth Court in City of Chester v. Pa. P.U.C., 2002 Pa. Commw. LEXIS 260, held that the Commission had abused its discretion in allocating costs to Norfolk Southern where Norfolk Southern did not own property at the crossing but used the tracks owned by Amtrak.

B.
Effect of Norfolk Southern 



As noted above, the first issue to be addressed is whether the Recommended Decision should be amended to reflect Norfolk Southern’s assumption of Conrail’s operating rights.  Narberth is the only party that asserts that the allocation of costs and maintenance responsibilities should be amended to include Norfolk Southern.
  It suggests that costs be allocated among Montgomery County (45%), Narberth (26%), Norfolk Southern (25%) and PECO (4%).



Other parties (BTS, PennDOT, Lower Merion, Montgomery County and PECO) took the position that the Recommended Decision does not need to be amended.  I agree.



In the Recommended Decision, I did not allocate maintenance responsibility to Conrail, accepting its position that it should be exempt because it did not own the tracks under the bridge and had not run freight trains for six years over the rail line.  RD at 8.



At the remand hearing held on January 16, 2002, no party presented any evidence that Norfolk Southern is now operating trains at this location.  Since there has been no change in operations since Norfolk Southern assumed the operating rights previously held by Conrail, there is no basis for the Commission to modify the Recommended Decision.  The mere fact that Norfolk Southern has assumed the operating rights from Conrail and may someday in the future operate at this location is not a sufficient change in circumstance that would justify the modification of the Recommended Decision. 



In fact, pursuant to the recent decision of the Commonwealth Court in City of Chester, supra, even if Norfolk Southern were operating at the crossing, it could not be assessed costs or maintenance responsibility.



Therefore, the Recommended Decision should not be amended as the result of the change in operation due to Norfolk Southern.

C.
Assignment of Interim Maintenance Costs



The only party that proposed modifying the May 27, 1995 Recommended Decision to allocate the interim maintenance and inspection costs in a manner different than recommended in the Recommended Decision was the Borough of Narberth.  PennDOT did not challenge the recommended allocation, but did request a change in the billing mechanism.



Narberth presented testimony that in 1997, it repaired the east sidewalk of the bridge at a cost of $5,583.21 and in 2000, it repaired the west sidewalk of the bridge at a cost of $7,128.47.  Narberth Supp. St. 2, pp. 2-3.  In addition, inspections were performed of the bridge in 1998 and 2000.  PennDOT had performed the inspections, and recovered 80% of the costs from the federal government.  It deducted the remaining 20% ($550.00) from Narberth’s Liquid Fuel Taxes.  Narberth is seeking reimbursement.  Id. at p. 5.



As pointed out by BTS, Narberth should bear the interim maintenance costs as it was assigned maintenance responsibilities for the sidewalks in the Recommended Decision.  As discussed above, Narberth’s recommendation that a portion of the maintenance costs be assigned to Norfolk Southern must be rejected, as Norfolk Southern owns no property at the site.



Therefore, as no party has presented evidence of changed circumstance or law, the Recommended Decision should not be modified, and these costs should be allocated in accordance with the allocation of future maintenance responsibilities.  This means that Narberth has sole maintenance responsibility for the approaches, bridge surface, sidewalks and walkway.  Maintenance responsibility for the bridge substructure was allocated to Narberth, with the costs allocated to the county (60%), Narberth (35%) and PECO (5%).



As pointed out by Narberth, the total $12,711.68 includes $8,666.51 spent in adding steel beams to the substructure.  Narberth Supp. St. 2, Exhibits A and B.  Therefore, the appropriate allocation of this $8,666.51 interim cost is:

Montgomery County
60%
$5,199.91

Borough of Narberth
35%
$3,033.28

PECO
  5%
$   433.32

TOTAL

$8,666.51



The county and PECO should reimburse Narberth within 30 days of the entry of the Commission’s Order in this proceeding.



Regarding the inspection costs, pursuant to the Recommended Decision the non-reimbursed costs incurred by PennDOT ($555.00) should be allocated among the county (60%), Narberth (35%) and PECO (5%).  Therefore, within 30 days of entry of the Commission’s Order, Montgomery County should reimburse Narberth $330.00 and PECO should reimburse it $27.75, with Narberth assuming the remaining $194.25.



Finally, PennDOT’s request that the billing be accomplished through Narberth’s Liquid Fuel Tax funds, with Narberth obtaining reimbursement from the county and PECO, should be granted.  This is in accordance with PennDOT’s accounting and billing system, is permitted by 71 P.S. §511.5(b), and does not require a modification of the Recommended Decision, but merely a clarification.

D.
Necessity for Immediate Repairs


The next issue to be addressed is the condition of the bridge and whether any repairs need to be undertaken at this time.  The following parties took no position on this issue:  Montgomery County, PennDOT,
 Lower Merion, SEPTA, Amtrak and PECO.
  BTS recommended that repairs be undertaken; Narberth’s position is that no repairs are necessary at this time.



As explained, supra, the Recommended Decision directed that, because of its expertise, PennDOT inspect the bridge every two years at its initial cost, with reimbursement of its costs by Montgomery County (60%), Narberth (35%) and PECO (5%).  PennDOT therefore had the bridge inspected in 1998 and December 2000.  The report of the most recent inspection, which determined the bridge to be in “fair” condition, was admitted into the record as BTS Exh. 1.  The authenticity of this report was stipulated by all parties present at the hearing; no party objected to its admission into the record.  Tr. 167,168.



Narberth implemented one of the recommendations, installation of load limit signage, in February 2001 (Narberth Supp. St. 2, p. 3) and repaired the road surface and approaches in 1999 (Id.).  Relying on the December 2000 inspection report, BTS has asserted that “the floor beam and any loose portions of the sidewalk hanging from the bridge require immediate attention.”  BTS Main Brief, p. 9-10.  Narberth’s position is that no repairs need to be undertaken at this time.  Narberth Main Brief, p. 10.



There is no question that any hazardous conditions that place pedestrians or vehicles at risk should be immediately addressed. 



BTS witness Fischer’s recommendation was based on the December 6, 2000 inspection report.  He adopted this report in his prepared direct testimony, stating that “The methods used by Erdman, Anthony Associates, Inc. in performing the inspection and preparing the report are consistent with generally accepted engineering practices” (BTS Supp. St. 2, pp. 3-4) and that “Based on [his] cursory visual inspection, the inspection report generally represents an accurate depiction of the bridge’s condition.”  Id., p. 4.



This report recommended three priority items:  (1) installation of the signage, which was done by Narberth; (2) removal of the deteriorated sidewalk that “hangs down from the left side,” at an estimated cost of $2,000 and (3) replacement of the steel floorbeam at the far abutment, at an estimated cost of $9,750.



BTS witness Fischer testified that he examined the bridge on November 5, 2001, and that “Portions of the old sidewalk are loose and hanging.”  There was no mention in his summary of his examination concerning the floor beam, although it is included in his recommendations, presumably as the result of its being listed in the inspection report.  BTS Supp. St. 2, pp. 2-3, 4.



On cross-examination, his testimony was as follows, Tr. 170:

Q (by Amtrak counsel Moore):



Mr. Fischer, on page four of your prepared written testimony at line 12 there is a reference to hanging – and I will quote – any hanging sidewalk pieces.  Did you observe any hanging sidewalk pieces?  Or is that simply a conjecture that if there were any, they should be removed?

A:



I guess you should take it both ways.  What I observed was that there are some concrete pieces up there.  Now, I wasn’t able to physically go up and see if they are loose and shaking.  So I am also saying that some care should be taken that there should be inspections so that if any of these pieces are loose or become loose they should be removed before they fall.



Narberth witness Hansell stated in his direct testimony that in connection with the work done in October 2000, “. . . much of the remaining portions of this old sidewalk had to be removed in order to properly reconstruct the two walkways.  In addition, all loose pieces were removed, primarily by sawing.  Some portions of the old walkway still remain but they were solidly held in place.”  Narberth Supp. St. 2, p. 4.



On cross-examination, he stated at Tr. 157-58:

Q (by BTS counsel Salapa):


On page four of your testimony you mentioned that there is an old sidewalk that is attached or part of the bridge.  Do you know, or is the Borough aware of any portions of that old sidewalk that are hanging from the underside of the bridge?

A:


There are sections of that concrete subbase which are hanging from the bridge.  

Q:


And has the borough taken any steps to make sure that those pieces are secure and will not fall onto the right-of-way below?

A:


We have not erected a net.  The only thing that we have done as part of a restoration of the walkway, we removed the existing pieces that were in the way of that construction.

Q:


So as far as you know at this point those portions are still hanging there with no knowledge as to how secure they are?

A:


I looked yesterday.  I briefly visited the site.  There are walkway pieces that are still up there that would deteriorate and probably fall in the normal course of the life of that bridge.



Amtrak witness Cheifetz testified that when he visited the bridge on the morning of the hearing held on January 16, 2002, he did not see “anything hanging from the bridge . . . such that it would present some immediate safety hazard or other problem.”  Tr. 198-99.



Despite the ambiguity of the testimony cited above, there is no question that any deteriorated sidewalk pieces hanging from the side of the bridge should be removed immediately.  I understand Mr. Fischer’s testimony to mean that while he is not sure that there are such pieces hanging, if there are such pieces, they should be removed at once.  I agree.



The issue of the floor beam is less clear.  While the danger associated with the hanging sidewalk pieces was discussed in both Mr. Fischer’s testimony and BTS’ Main Brief, there was discussion only in the Main Brief concerning any hazard arising from the floor beam.  The only testimony presented by Mr. Fischer is the conclusionary statement in his direct testimony, BTS Supp. St. 2, p. 4, that “The steel floor beam at the far abutment should be replaced.”  



Since all parties agreed to stipulate as to the authenticity of the inspection report, however, and further agreed to its admission into the record, there is no question that the report itself, adopted by Mr. Fischer, is sufficient to establish a basis for supporting a Commission order addressed to the floor beam.  52 Pa. Code §5.234.



Any party could have objected to the admission of the report; they did not.  Further, any party could have objected to Mr. Fischer’s adoption of the report or cross-examined Mr. Fischer as to the need for replacement of the floor beam; they did not do so. 



Therefore, as the report does not constitute objected-to hearsay, it provides sufficient evidence to support a Commission directive concerning the floor beam.  I feel strongly that the possibility of harm to the traveling public must be given great weight. Therefore, I will recommend that both of BTS’ recommendations be adopted by the Commission.

E.
Effect of City of Philadelphia v. Consolidated Rail Corporation, 222 F.3d 990, 2000 U.S. LEXIS 15688.


The final issue to be addressed is whether the Recommended Decision should be amended as the result of the decision rendered at City of Philadelphia v. Consolidated Rail Corporation, 222 F.3d 990, 2000 U.S. LEXIS 15688 (Consolidated Rail Corporation).  As discussed in more detail below, I recommend that it should not.



As explained by the Commission in its November 4, 1997 Order, it deferred ruling in this proceeding until the completion of the Special Court’s determination.  The Commission anticipated that the Court would address the issue of the federal exemption claimed by Amtrak and SEPTA at 49 U.S.C. §24301(l)(1) and §24301(f), respectively.



There is no question that Amtrak and SEPTA are exempt from the allocation of maintenance responsibilities.  This was addressed most recently in Southeastern Pennsylvania Transportation Authority v. Pa. P.U.C., 2002 U.S. Dist. LEXIS 12800 (July 12, 2002).



Both Montgomery County and PECO assert that their proposed shares of the maintenance responsibility relating to the bridge’s substructure as delineated in the Recommended Decision should be transferred to Narberth as the result not of the Consolidated Rail Corporation decision but the Pennsylvania Supreme Court’s decision in City of Philadelphia v. Consolidated Rail Corporation, 747 A.2d 352, 2000 Pa. LEXIS 418.  Montgomery County Main Brief, p. 12; PECO Main Brief, p. 5-6.



This argument is incorrect, as that decision did not act to abrogate the Commission’s broad authority to consider numerous factors – including but not limited to ownership of the bridge – in making rail-highway determinations.  Rather, the United States Court of Appeals for the District of Columbia certified a question of state law to the Pennsylvania Supreme Court regarding the ownership of “orphan” bridges.  The Pennsylvania Supreme Court held that it “has long been recognized as the law in Pennsylvania” that “where a railroad company has constructed, at its own expense, a bridge over its tracks at a street crossing, and the bridge is to constitute part of a public highway and be maintained by the municipality, title to the bridge rests in the municipality.”  747 A.2d 352, 354, 2000 Pa. LEXIS 418, ***5 (citations omitted).  



In this proceeding, the question of ownership of the bridge was not an issue, nor was any allocation made to the railroads.
  Therefore, the May 27, 1995 Recommended Decision does not need to be amended.  See, PennDOT Main Brief, pp. 4-5; Lower Merion Main Brief, pp. 6, 11-12; SEPTA Main Brief, p. 10; Narberth Main Brief, pp.14-15 and Reply Brief, p. 2; and BTS Main Brief, pp. 10-11.

V.
SUPPLEMENTAL CONCLUSIONS OF LAW


1.
The May 27, 1995 Recommended Decision does not need to be modified as the result of Norfolk Southern Railway Company assuming the operating rights formerly held by Consolidated Rail Corporation.



2.
Pursuant to City of Chester v. Pa. P.U.C., 2002 Pa. Commw. LEXIS 260, no maintenance responsibility can be assigned to Norfolk Southern Railway Company.



3.
It is just and reasonable and in the public interest that the interim maintenance costs incurred by the Borough of Narberth should be allocated consistent with the May 27, 1995 Recommended Decision.



4.
It is just and reasonable and in the public interest that Pennsylvania Department of Transportation be permitted to recover the non-federal share of the required inspections of the Narberth Avenue Bridge through Narberth’s Liquid Fuel Tax funds.  This is in accordance with PennDOT’s accounting and billing system, and is permitted by 71 P.S. §511.5(b).



5.
The May 27, 1995 Recommended Decision does not need to be modified as the result of the decision rendered at City of Philadelphia v. Consolidated Rail Corporation, 222 F.3d 990, 2000 U.S. LEXIS 15688, or as the result of the decision rendered at City of Philadelphia v. Consolidated Rail Corporation, 747 A.2d 352, 2000 Pa. LEXIS 418.



6.
There has been no change in the law concerning the federal exemptions claimed by National Railroad Passenger Corporation and Southeast Pennsylvania Transportation Authority pursuant to 49 U.S.C. §§24301(l)(1) and 24301(f).

VI.
SUPPLEMENTAL ORDER


THEREFORE,



IT IS RECOMMENDED, subject to Commission approval, that the following order be adopted and entered:



1.
That within 30 days of entry of the Commission’s Order, Montgomery County should reimburse the Borough of Narberth $330.00 for its share of the cost of the 1998 and 2000 inspections;



2.
That within 30 days of entry of the Commission’s Order, PECO Energy Company should reimburse the Borough of Narberth $27.75 for its share of the cost of the 1998 and 2000 inspections; 



3.
That within 30 days of entry of the Commission’s Order, Montgomery County should reimburse the Borough of Narberth $5,199.91, its share of the interim maintenance cost; 



4.
That within 30 days of entry of the Commission’s Order, PECO Energy Company should reimburse the Borough of Narberth $433.32, its share of the interim maintenance cost; 



5.
That the Borough of Narberth, at its sole cost and expense, should remove any loose pieces of sidewalk hanging from the Narberth Avenue bridge, consistent with the December 6, 2000 inspection report; 



6.
That the Borough of Narberth, at its sole cost and expense, should replace the floor beam of the Narberth Avenue bridge, consistent with the December 6, 2000 inspection report; 



7.
That Pennsylvania Department of Transportation shall be permitted to bill the non-federal share of future bridge inspections through Narberth’s Liquid Fuel Tax funds, with Narberth obtaining reimbursement from Montgomery County (60% of the unreimbursed cost) and PECO Energy Company (5% of the unreimbursed cost) ;



8.
That in all respects not inconsistent with the Commission’s Opinion and Order, all previous Orders issued by the Commission in this proceeding remain in full force and effect; and



9.
That the record at Docket No. C-77090008 be marked closed.

Date:
July 25, 2002

______________________________________




MARLANE R. CHESTNUT




Administrative Law Judge
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i
�	A detailed history of the proceeding to that point is contained at pages 1-3 of that Recommended Decision.





�	Narberth offered to continue to maintain the bridge approaches, surface, and sidewalks, which had been directed by the Commission in an Order dated July 28, 1981.


�	The scope of these inspections was clarified by Order entered March 2, 1998.


�	The rights formerly held by Consolidated Rail Corporation (Conrail) to operate on Amtrak’s line were conveyed to Pennsylvania Lines LLC on June 1, 1999.  Pennsylvania Lines LLC leases these rights to Norfolk Southern.





�	On September 19, 2001 I was notified by PECO that its failure to attend the prehearing conference was inadvertent.





�	Of course, this conclusion is limited to the four issues addressed above.  It would have been improper and inconsistent with the Commission’s November 4, 1996 Order to have considered the issues raised in the Exceptions filed by the various parties.





�	Mr. Hansell is employed by Narberth as Assistant Borough Manager and Assistant Borough Secretary.  His remand direct testimony and exhibits were admitted into the record as Narberth Supplemental St. 2 and Exhibits A, B,C and D. 


� 	Mr. Nardone is employed by PennDOT as District 6-0, Railroad Coordinator.  His remand direct testimony was admitted into the record as PennDOT Supplemental St. 2.


�	Mr. Fischer is employed by the Commission, BTS, Rail Safety Division, as a Civil Engineer.  His remand testimony was admitted into the record as BTS Supplemental St. 2.





�	Mr. Cannon is employed by the Township of Lower Merion as Director of Public Works.  His remand testimony and exhibit were admitted into the record as Lower Merion Supplemental St. 2 and Attachment A.





�	Mr. Lund is employed by SEPTA as Manager of Structural Engineering, Bridges & Buildings Section, Infrastructure Maintenance and Operations Support Dept.  His remand testimony was admitted into the record as SEPTA Supplemental St. 2.





�	Mr. Cheifetz is employed by Amtrak as Senior Engineer – Design, Engineering Structures.  His remand testimony was admitted into the record as Amtrak Supplemental St. 2.





�	Mr. McGarvey is employed by PECO as a Gas Estimator/Designer.  His remand testimony and exhibits were admitted into the record as PECO Supplemental St. 3 and Attachments A and B.  Mr. Falcone is employed by PECO as a Regional Engineer. His remand testimony and exhibit were admitted into the record as PECO Supplemental St. 4 and Attachment A.


�	Subsequent to the filing of PECO’s Main and Reply Briefs, this holding was expressly rejected by the Pennsylvania Supreme Court in PECO Energy Company v. Pa. P.U.C., 791 A.2d 1155, 2002 Pa. LEXIS 508.


�	Sections 2702(b) and 2704(a) of the Public Utility Code, 66 Pa.C.S.A. §§2702(b) and 2704(a).


�	I recognize that while SEPTA took no position on this issue, it did note that Norfolk Southern has “repeatedly asserted its freight easement right” over the line. 


�	In its Main Brief at p. 4, PennDOT deferred to Narberth.


�	In its Main Brief at p. 10, PECO deferred to PennDOT.


�	The report contained other recommendations, which were listed as being of less priority than the items discussed in this Recommended Decision.


�	PECO sponsored a document which indicates that the Pennsylvania Railroad (PRR) allowed PECO’s predecessor to lay pipe on the bridge.  PECO St. 3, Attachment B.  Also, PennDOT Exh. 1, a preliminary bridge inspection report, states that the bridge was reconstructed in 1947 by PRR.  No maintenance agreement between Narberth and PRR was presented.
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