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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration, pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. §332(h), is the Initial Decision of Administrative Law Judge (ALJ) Charles E. Rainey, Jr., issued June 3, 2002, in the above captioned proceeding.

History of the Proceeding



On September 4, 2001, Anton Reason (Complainant) filed a Formal Complaint against PECO Energy Company (PECO) wherein he alleged that his energy bills were inordinately high.  The instant Complaint is occasioned by an appeal of a Decision of the Bureau of Consumer Services (BCS) on an informal complaint filed by Complainant.  At that time, the Complainant owed $356.66 on his account.  By that Decision, at case number 959073, which was issued on June 20, 2001, BCS directed the Complainant to pay current monthly budget bills of $202.00 when due, plus $40.00 per month toward the arrearage.

On September 28, 2001, PECO filed an Answer to the Complaint.  The Parties were apprised of the scheduled hearing by Corrected Telephone Hearing Notice dated December 5, 2001.  A December 10, 2001 Prehearing Order referencing the February 1, 2002 hearing date was also issued.
  

The telephonic hearing was held as scheduled on February 1, 2002, before ALJ Rainey.  The Complainant failed to appear at the hearing.  PECO was represented by legal counsel.



On June 3, 2002, ALJ Rainey issued an Initial Decision wherein he recommended that the instant Complaint be dismissed for failure to prosecute.  Neither the Complainant nor the Respondent filed Exceptions to the Initial Decision.

Discussion


ALJ Rainey made twelve Findings of Fact and reached four Conclusions of Law which are adopted and are hereby incorporated by reference.   

The ALJ recommended that the Complaint be dismissed because the Complainant, in failing to appear at the hearing to prosecute his claim, failed to meet his burden of proof in the matter.  Section 332(a) of the Pennsylvania Public Utility Code, 66 Pa. C.S. §332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.” (Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602, (Pa. Cmwlth. 1990)). 


We agree with the ALJ’s recommendation that the Complaint should be dismissed.  However, consistent with precedent, the Complaint must be dismissed with prejudice.  (See Jefferson v. UGI Utilities, Inc., Docket No. Z‑00269892, 1995 Pa. PUC LEXIS 159 (December 26, 1995)); THEREFORE,



IT IS ORDERED:



1.
That the Initial Decision of Administrative Law Judge Charles E. Rainey, Jr. in the above referenced proceeding, is hereby adopted as modified by this Opinion and Order.



2.
That the Complaint of Anton Reason in the matter of Anton Reason v. PECO Energy Company is hereby dismissed with prejudice.  








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  July 18, 2002

ORDER ENTERED:  August 14, 2002

	�	The original Prehearing Order was mailed to the Complainant at 1043 Wagontown Road, 1st Floor, Coatesville, PA 19320, the address provided in the Complaint.  However, that mailing was returned with a postal sticker stating “NO SUCH NUMBER/STREET.”  The ALJ subsequently mailed the Prehearing Order to an address used by PECO in its correspondence with the Complainant.  That address is 903 Wagon�town Road, Basement, Coatesville, PA 19320.  At the hearing, counsel for PECO and one of PECO’s witnesses verified that the 903 Wagontown Road address is the correct one for the Complainant.  The ALJ noted that PECO’s exhibit cover letter dated January 25, 2001, was also sent the Complainant, and referenced the February 1, 2002 hearing date.  





3
4
344222v1


