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Procedural History



On October 1, 2001, Ceasar B. Maddox (Maddox, Complainant or Customer) filed this formal complaint against PECO Energy Company (PECO or Company) alleging that PECO performed work at his property, and that the barge board on his house was left cut in half by PECO which did not repair it.  He further alleges that PECO has caused damage to the structure of his house.  He avers that since 1999 he has talked to PECO and requested that it look into the matter, even at a time when his godmother owned the property, which she since willed to him.  Maddox attaches copies of two photos to his complaint, but the images are so unclear that they are worthless to show any relevant circumstances.



Maddox seeks to have the PUC do what it can to have the problem fixed.



On October 31, 2001, the Company filed a timely Answer denying the allegations of the complaint.  PECO admits that Complainant contacted PECO to report sagging wires from a rear bus at his property.  Specifically, PECO denies that it has improperly responded to or failed to address the situation.  PECO avers that it completed the repairs to its facilities necessary to maintain reasonable and adequate service to Complainant on October 16, 1999.  At that time, Complainant was directed to contact a contractor of his choice to address any further repairs associated with the dwelling.  Complainant was again informed that he would need to contact his contractor for any additional repairs on 25 July 2001.  PECO denies that it is responsible for maintenance of the dwelling, and denies that it caused the need for repairs to the dwelling.



Office of Administrative Law Judge (ALJ) undertook mediation review of this case, and on November 5, 2001, an Interim Order Setting Settlement Conference was issued.  On December 20, 2001, a report was submitted to the mediation unit as per the Interim Order.



On January 9, 2002, a hearing notice was issued scheduling an initial in-person hearing to be held on this case on Tuesday, February 19, 2002, at 10:00 a. m., in an available hearing room in the Philadelphia State Office Building.  The case was assigned to ALJ Turner for hearing and initial decision.  The hearing was rescheduled for March 26, 2002.



On January 17, 2002, the ALJ served a Prehearing Order establishing basic procedures to be followed before and during the hearing.



On February 13, 2002, Edward J. McCool, Esq., filed his appearance on behalf of Ceasar B. Maddox, Complainant.



The hearing was held as rescheduled.  A transcript of 87 pages was created.  Ceasar B. Maddox appeared and was represented by Edward A. McCool, Esq., of Community Legal Services.  He called Maddox as a witness and sponsored five exhibits, which were admitted to the record as Maddox 1 (PECO business record); Maddox 2 (photo); Maddox 3 (schematic); Maddox 4 (photo); and, Maddox 5 (business record from PECO).  PECO appeared and was represented by Henri P. Marcial, Esq., who called one witness, James Bradley, and sponsored one multi-page exhibit which was admitted to the record as PECO 1 (business records).

Findings of Fact



1.
The Complainant is Ceasar B. Maddox.  According to Commission records he lives at 563 E. Maryland Street, Philadelphia, PA 19144-1066.  He is a residential customer of PECO at that address.  This is also the address where the disputed work was performed.



2.
The Respondent is PECO Energy Company, which is a corporation that provides natural gas and electric service for compensation in Pennsylvania.



3.
As of 2001, Maddox became the owner of 563 E. Maryland St. through the will of his godmother, who died in April 2000.  Tr. 5.  He became the customer of record there on May 16, 2000.  PECO 1 at 8



4.
Up until her death in 2000, Maddox’s godmother owned and resided in the property for about 23 years.  She had failing eyesight in her final years, and had become blind.  Maddox helped take care of her, and helped her take care of her property.  Tr. 6



5.
Maddox first contacted PECO about this particular problem on October 15, 1999.  A recent storm had caused damage to the electric service.  His godmother, Ms. Lowe, was still living, she was blind, and residing alone in the house.  She was 86 years old at the time.  Tr. 6-8; 80; Maddox 1



6.
The barge board is a piece of lumber or siding which runs along the top of the back wall of the house just at or under the edge of the roof.  It functions as a seal.  Tr. 8-9.  At the time of the hearing, only part of it remained (about a third of it was missing), and the remaining part had pulled away from the house and was laying on wires that are part of PECO’s service.  Originally, the barge board extended from one edge of the property to the edge of the next property (row house).  Tr. 9-13, 22; Maddox 2



7.
The bus is the three wires you see which run along the top of the houses in the back of the properties.  The electric feed is at the rear of this property.  Tr. 43; Maddox 2



8.
James Bradley (Bradley or PECO’s witness) is presently an energy technician lineman.  Under his general duties he works on all secondary emergencies, primary emergencies, and he also does gas emergencies in the counties.  He has worked for PECO for 15 years.



9.
Bradley is the PECO repairman who went to 563 East Maryland Street on October 16, 1999 in response to Maddox’s October 15 call about an electric emergency.  He is identified on the PECO business record exhibits as employee no. 188.  On these records, M-R stands for miscellaneous request, and E-E stands for electrical emergency.  Tr. 46, 42



10.
When Bradley arrived at the property on October 16, 1999, he observed that the brackets which were attached to the barge board, and the barge board itself were pulled away from the structure.  The barge board ran the whole length of the house.  It was bowed out.  Tr. 59-60.  The bus was hanging off the brackets.  The brackets are called hair pin brackets and they are mounted on 6-inch plates, and they are the points of attachment to hold the wires up.  Tr. 43.  



11.
Bradley made the repairs from a ladder.  The brackets holding the bus are attached to the barge board with screws.  Sometimes the screws extend through the board into the wall of the house, and in that case, help attach the barge board to the house.  Here, Bradley removed the screws from the bracket plates and board manually, putting his hand behind it to brace it.  He did not have to pull the board further away from or off the house.  He then repositioned the bracket plate and bracket directly onto the wall of the house.  Tr. 61-64



12.
In such situations, PECO will normally tie the bus up temporarily, and allow the customer to make repairs to the barge board.  The customer then puts through another job request with PECO, and PECO returns and permanently reattaches the bus to the repaired barge board.  In this case, thinking to make it easier for both PECO and the customer, Bradley detached the brackets that carry the bus from the barge board, and then attached them permanently to the masonry of the wall of the house.  Thus, no further communication was required between PECO and the Customer.  The bus is once again strung along the brackets, but the brackets are attached to the house, not the barge board.  Tr. 54, 56; Maddox 2, Maddox 3 at 3 & 4.  Bradley decided to make the repairs this way because the barge board was pulling off, not the brackets.  Tr. 64



13.
Bradley did not speak to the customer residing at the property.  Bradley knocked at the door and rang the bell.  No one answered. He concluded that there was no one at home.  Tr. 66-67.  He was not aware of any special condition or situation with the customer, or that she lived there alone.  Tr. 64



14.
The customer was not informed at that time that Bradley was going to move the bracket down and leave the barge board suspended in that condition, or that he had done so.  Tr. 67



15.
Bradley did not return to this property, and he is not the repairman who went on July 25, 2001 and “removed old barge board off rear bus.  Tr. 66; PECO 1, Line 7, and at 2nd page.  The remainder of the barge board is now resting on the service head or weatherhead, which is where the customer’s cable comes up the rear of the house.  Maddox 2 & 4;  Tr. 74



16.
Although PECO did not communicate with the customer at the time of the first and basic repair, PECO has subsequently told Maddox that it is his job as the customer to have a contractor perform the repair work necessary to the barge board.  Tr. 31, 81 (Statement of Counsel)

Discussion



The Commission has jurisdiction over PECO’s installation and rendition of service to Maddox.  Under Section 1501 of the Public Utility Code (Code) (relating to Character of service and facilities), PECO must “furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.”  66 Pa. C. S. §1501.  Service is defined to include “any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities...in the performance of their duties under this part to their patrons, employees, other utilities and the public…”  66 Pa. C. S. §102.  (Emphases added).  



Maddox clearly indicates in his complaint that he is interested in getting money damages from PECO to make repairs to his house.  He provides his claim number with PECO and his contacts at the Special Claims Office.  The Commission does not exercise its jurisdiction to consider or award damages, and so the ALJ will not consider or rule on these elements of Maddox’s complaint.  Clearly however, the Commission has jurisdiction to consider the reasonableness of PECO’s responses to the requests it has received from Maddox for repairs to its facilities attached to or in near proximity to his house, and of the efficiency and effectiveness of the diagnostic and repair activities of its technicians.  The reasonableness of PECO’s service to Maddox is the subject of this proceeding.



Maddox contends that PECO should have reattached the barge board to the house with the brackets attached to it.  Maddox avers that because the barge board was left hanging, his house was damaged, and the board eventually fell onto PECO wires and had to be partially removed.  Maddox seeks replacement of the barge board and reattachment to it of the brackets carrying the bus.



Finally, Maddox argues that even though PECO’s normal practice is not to reattach barge boards because they are customer property, that PECO as a utility should be held to a higher standard, particularly in this case with this customer, who was elderly, alone and blind.  Tr. 80-82 (Statement of Counsel)



PECO contends that it is not responsible for the customer’s property, and that the barge board is the customer’s property.  PECO also contends that the customer is responsible to provide for PECO and adequate place for it to attach its facilities, and that the barge board is not presently in such a condition.  PECO argues that it does not do house construction work.  Tr. 70



Although PECO is usually meticulous about supporting its arguments, PECO nowhere here cites its tariff, the Commission’s regulations, the Public Utility Code, or legal precedent to support its position.  One could speculate that this is a work rule, although there is little support in the record for such a theory.  One indication is Bradley’s statement on cross-examination 

“Q.

And would a couple of nails reattached to the barge board have solved that problem?

A.
I don’t carry equipment for reattaching customer’s stuff back to the house.  I have screws for my brackets and masonary [sic] bolts for my brackets for putting on the wall, but we don’t mess with customer’s property.”  

Tr. 64-65



As the complainant, Maddox has the burden of proof to show that his allegations are correct, and that he is entitled to the relief he seeks.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980). 



In addition to determining whether Complainant has satisfied its burden of proof, care must be exercised to ensure that the material facts underlying the Commission’s decision are supported by substantial evidence.  2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Dept. of Pub. Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).



The general rule regarding the reliability of hearsay evidence in administrative proceedings is:  “An administrative agency cannot make a favorable finding based upon hearsay if the evidence is not corroborated by other evidence in the record.  Walker v. Unemployment Compensation Board, 367 A2d 366 (Pa. Commonwealth 1976) (Walker).  The “Walker rule” applies even if there is no objection to the evidence.  Id.  Actually, the Walker Court formulates the rule as “(1) Hearsay evidence, properly objected to, is not competent evidence to support a finding of the Board [citations omitted]; (2) Hearsay evidence admitted without objection, will be given its natural probative effect and may support a finding of the Board, if it is corroborated by any competent evidence in the record, but a finding of fact based solely on hearsay will not stand. [citation omitted].” Walker at 370.  (Emphasis in original).  The Commission has applied the rule from the Walker case in its proceedings.



In this case, McCool objected to responses by PECO’s witness to questions on redirect about a conversation he supposedly had with the Customer’s neighbor.  I sustained that objection, and I reaffirm that ruling here.  The testimony was clearly hearsay, it was objected to at the time, and there is no corroboration of the conversation taking place or of the alleged remarks being made during the conversation.  Marcial’s argument that McCool had opened the door to this testimony by asking about attempts to contact the customer had no merit.  Tr. 68-69.  In any event, a conversation with a customer’s neighbor cannot take the place of direct communication with the customer who needs, requests and receives service from PECO.



Before the storm in October 1999, the barge board was attached to the house, and PECO’s facilities (the bus) were attached to the barge board because the bus was supported by brackets, which were affixed to the barge board.  Maddox 3, p. 1.  As a result of the storm, the barge board separated from the house at about the middle of the back wall where it bent outward, although it was still intact.  Maddox 3, p. 2.  When the PECO repairman came to the property in response to Maddox’s call, he removed the brackets from the barge board and attached them directly to the structure of the house, and then part of the barge board either fell or was removed.  Maddox 3, pp. 3-4; Maddox 2; Maddox 4; PECO 1, lines 5 & 7.



PECO’s records show that it made eight field visits at this property in response to customer calls, although it did not always perform repairs, between January 1, 1999 and July 25, 2001.  PECO 1; Maddox 1.  On three occasions when PECO was called about trees on wires, the wires turned out to belong to “Ma Bell”.  PECO 1, p. 1, line 5, and supporting pages at 3, 5, 6.  On two of the earlier calls, PECO employees noted that the customer was blind, and access was through paging Mr. “Maddock”.  Maddox 5; PECO 1, p. 1, lines 3 & 4, and supporting pages.



It appears that PECO worked on the barge board two times.  Maddox 1 and PECO 1, p. 1, lines 5 & 7.  The employee note on the first visit for the barge board on 10/16/99 says “RR Bus Cust Barge Board Fell Off and RR Bus Fell Down.  Installed 2 Hairpin Brackets in Mason[r]y All PECO Wires Ref to Elec”.  The notation for the second barge board visit says “Removed Old Barge Board Off Of Rear Bus.”  The evidence shows that part of the barge board still remains partially attached to the house, and it appears to be lying on some PECO facilities.  Maddox 2 and 4.



PECO’s contention that it does not work on customer’s property is not completely true.  First of all, it attaches and detaches its equipment from barge boards, as well as other equipment, such as meters to other usable places on residences.  Also it removes customer property that in the opinion of its employees might interfere with the provision of service, such as parts of barge boards resting on its facilities.  Tr. 70.  PECO’s argument that it does not engage in housing construction way overstates the issue here.  Tr. 70.  We are talking about a single board which is routinely attached to houses to seal the place where the roof meets the top of the wall, and which PECO routinely uses for the installation of brackets to carry the bus which delivers power to consumers.



In this case, the PECO repairman did not follow the PECO’s prevalent procedure of temporarily tying up the bus and then communicating with the customer about the need for repair work to the barge board so that the brackets could be reattached and the bus could be permanently restored to a proper position.  Tr. 54.  In fact the repairman in this case did not communicate with the customer at all.  His only efforts were to knock on the door and ring the bell.  He did not leave any written communication, such as a door hanger (see PECO 1 at 6), or send a letter, to show that he had been there, or what he had done.  He did not make a phone call, even though PECO’s record of this customer call shows it was received from “Ceasar”, and shows a phone number for him.  Other records for other calls also show Ceasar Maddox as the contact person for this address, and a phone number for him.  PECO 1 at 3,4,5.  Bradley denies knowing anything about the customer at that time, Ms Lowe, although PECO’s business records clearly note that she is blind.  PECO 1 at 5



Maddox argues that PECO should have repaired the barge board at the beginning, and, even assuming arguendo that it does not repair customers’ property such as barge boards, that because of the health and age conditions of Ms. Lowe, PECO should have repaired this barge board.  Maddox would effectively create a disability exception to PECO’s basic policy.  I cannot agree with this part of Maddox’s theory of this case without more on the record.  There is no way to assess the financial or work load impact of requiring PECO to repair barge boards, even those of disabled persons, no way to evaluate how many houses in the area where PECO uses the barge boards to provide service.  However, there is also not enough on the record to judge whether PECO’s practice of not repairing barge boards which they use to provide service because they are customer property is legitimate or not.  However, Maddox has the burden of proof, and PECO only has the burden of persuasion on rebuttal.



I do conclude that PECO did not provide adequate and reasonable service in this case because it did not follow its prevailing practice in making the repairs, which do involve contacting the customer, and it did not otherwise communicate with the customer at the time the repair work was done.  In fact it is not clear when PECO first communicated with either Lowe or Maddox about the barge board.  We do know that Maddox has been told several times that he must repair the barge board, and that he was told at the time of the work performed on July 25, 2001.  However, I conclude that this is not sufficient, and that Maddox should have been told at the time of the first repair, i.e. October 16, 1999.  In my view, any PECO employee providing service to a customer is in some way a customer service representative.  PECO is required to provide adequate and reasonable service to a customer or customers, not in a vacuum, and when the customer is left out of the equation, as happened here, the result often creates problems.



For all these reasons, the complaint should be sustained, although I do not recommend that a penalty be imposed at this time which is remote from the original occurrence, nor should PECO be directed to perform any additional work at the premises located at 563 East Maryland Street, Philadelphia, PA. 

Conclusions of Law



1.
The Commission has jurisdiction of the subject matter and the parties.



2.
The barge board was and is attached to and is part of the customer’s residence property, the customer being formerly Maddox’s godmother, Ms. Lowe, and presently being Maddox himself.  Maddox became the customer of record at that address on May 16, 2000.  PECO 1 at 8



3.
Prior to October 16, 2002, PECO used the customer’s barge board for many years in providing electrical service to its customer at 563 East Maryland Street, Philadelphia, PA.



4.
PECO does not provide any legal support for its failure to perform any work of any nature on customer property, even that property it uses to provide service.  It cites no tariff provision, no statute or regulation, nor any legal precedent that creates or supports this policy.



5.
The Commission has authority to impose a civil penalty of up to $1,000 a day for violations of the Public Utility Code or the Commission’s regulations.  66 Pa. C. S. §3301

ORDER



THEREFORE, IT IS ORDERED THAT:


1.
The complaint of Ceasar B. Maddox v. PECO Energy Company, docketed at C-20016253 is hereby sustained, and the file shall be marked closed.








_________________________________







Allison K. Turner








Administrative Law Judge

Date:  July 26, 2002
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