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I.  HISTORY OF THE PROCEEDING



On February 25, 2002, Philadelphia Gas Works ("PGW" or "Respondent") filed Supplement No. 17 to Tariff Gas – Pa. P.U.C. No. 1 to become effective April 26, 2002.  Concurrently,
 PGW filed a Petition for Extraordinary Rate Relief, pursuant to Sections 1308(e) and 2212 of the Public Utility Code, 66 Pa. C. S. §§1308 (e) and 2212.  In the Petition, PGW requested that $44 million of its $60 million base rate request be approved as extraordinary rate relief.  PGW asked the Commission to address the Petition pursuant to a 45 day schedule instead of the 30 day schedule set forth in Section 1308(e) and rule on the petition at the April 11, 2002 Commission meeting.  PGW requested that the rate increase be effective on April 12, 2002.  Furthermore, PGW requested that the Commission declare the rate of return requirement, which sets a limit on the amount of extraordinary rate relief, inapplicable.



The matter was assigned to the Office of Administrative Law Judge for resolution by hearings.  By Secretarial letter, dated March 4, 2002, the Commission directed the certification of the record without a decision by the Office of Administrative Law Judge, pursuant to section 335 of the Public Utility Code, 66 Pa. C.S. §335, and the Commission’s regulations at 52 Pa. Code §5.531.  Furthermore, the parties were directed to submit written memoranda to the Commission no later than noon on April 3, 2002.



On March 6, 2002, the Consumers Education and Protective Association (“CEPA”), the Association of Community Organizations for Reform Now (“ACORN”), Action Alliance of Senior Citizens of Greater Philadelphia (“Action Alliance”) and Tenants' Action Group (“TAG”) (collectively "CEPA et al"), through its attorney, filed a complaint in the base rate case at docket No. R-00017034C0002. 



A prehearing conference in the matter docketed at R-00017034F0002 was held on March 7, 2002.  The Philadelphia Gas Works (PGW); the Office of Consumer Advocate (OCA); the Office of Trial Staff (OTS); the Office of Small Business Advocate (OSBA); CEPA et al and the Philadelphia Industrial & Commercial Gas Users Group (PICGUG) participated.



During the prehearing conference, PICGUG’s Petition to Intervene in the proceeding docketed at R-00017034F0002 was granted.  In addition, PICGUG’s Petition to Intervene in the Base rate proceeding docketed at R-00017034 was granted.



On March 5, 2002, PECO Energy Company (“PECO”), through its counsel, filed a Petition to Intervene in the Petition proceeding docketed at R-00017034F0002 and a Petition to Intervene in the Base Rate proceeding docketed at R-00017034.  



By correspondence, dated March 12, 2002, PGW stated that it did not object to PECO’s intervention in the extraordinary rate relief proceeding or the base rate case.  Therefore, the petitions were granted in Order #2, dated March 12, 2002.



On March 14, 2002, the Office of Consumer Advocate (“OCA”) filed a complaint in the base rate case, which was docketed at R-00017034C0003.



On March 22, 2002, the Trigen-Philadelphia Energy Corporation and Grays Ferry Cogeneration Partnership, through their counsel, filed a Petition to Intervene.  



A hearing was held in the matter docketed at R-00017034F0002 on March 26, 2002 in the Philadelphia State Office Building before Administrative Law Judge Cynthia Williams Fordham.  PGW, OCA, OTS, OSBA, CEPA et al and PICGUG participated.



During the hearing, the Petition to Intervene filed on behalf of Trigen-Philadelphia Energy Corporation (“Trigen”) and Grays Ferry Cogeneration Partnership (“Grays Ferry”) was granted and they were granted inactive status.



On April 3, 2002, the presiding officer filed an Order Certifying the Record and the following parties submitted memoranda to the Commission: PGW, OTS, OCA, OSBA and CEPA et al.  PICGUG submitted correspondence subsequent to April 3, 2002. 



The petition for extraordinary rate relief was discussed at the April 11, 2002 Commission meeting.  In its order entered on April 12, 2002, the Commission found that the record established that PGW met the criteria for extraordinary rate relief set forth in section 1308(e) of the Public Utility Code, 66 Pa. C.S. §1308(e), and that the appropriate amount of relief was $36 million.  Specifically, the Commission concluded that PGW satisfied the first three prongs in section 1308(e).  The fourth prong, which relates to the rate of return limitation, was waived because PGW is not a rate of return regulated utility.  Accordingly, the petition was granted and PGW was ordered to file a supplement to its tariff designed to produce an increase in total annual operating revenues of $36 million effective on one day's notice for service rendered on or after April 12, 2002.



On April 15, 2002, PGW filed Supplement 24 to Tariff Gas PA PUC 1 to be effective on April 16, 2002.



On April 15, 2002, the Office of Small Business Advocate filed a complaint in the base rate case, which was docketed at R-00017034C0030. 



By Order entered March 14, 2002, the Pennsylvania Public Utility Commission ("Commission") instituted an investigation into the lawfulness, justness and reasonableness of the proposed rate increase.  Pursuant to section 1308(d) of the Public Utility Code, 66 Pa. C.S. §1308(d), Supplement No. 7 to Tariff Gas – Pa. P.U.C. No. 1 was suspended by operation of law until November 26, 2002 unless otherwise directed by Order of the Commission.  In addition, the Commission ordered that the investigation include consideration of the lawfulness, justness and reasonableness of PGW's existing rates.  The matter was assigned to the Office of Administrative Law Judge for resolution by hearings and for issuance of a Recommended Decision.  



PGW submitted its filing and the testimony and the accompanying exhibits of the following witnesses on February 25, 2002: Joseph R. Bogdonavage (PGW BRP St. 1); Craig White (PGW BRP Ex. St. 2); William C. Muntzer (PGW BRP St. 3); Howard Gorman (PGW BRP St. 4); and Daniel Ives (PGW BRP St. 5).  On March 4, 2002, PGW submitted the Revised Direct Testimony of Howard S. Gorman (PGW BRP St. 4)



A prehearing conference in the base rate case, Docket No. R-00017034, was held on April 16, 2002.  The following parties participated: PGW; OTS; OCA; OSBA; PICGUG and CEPA et al.  Ruth Birkett, a consumer, who filed a complaint at R-00017034C0005, was also present.



Thirty-one (31) complaints were filed in this matter.  This includes the complaints filed by CEPA et al (R-00017034C0002), OCA (R-00017034C0003) and OSBA (R-00017034C0030).



Public input hearings were held in the afternoon and evening on May 6, 2002 at the Doubletree Hotel in Philadelphia.  On May 7, 2002, an evening public input session was held at the Radisson Hotel Philadelphia Northeast.



On May 20, 2002, PGW filed the Supplemental Testimony of Joseph R. Bogdonavage (PGW BRP St. 1S).  Consequently, the procedural schedule was changed to allow the other parties to file their direct testimony on May 29, 2002 instead of May 22, 2002. 



On May 28, 2002, a Petition to Intervene was filed on behalf of Service Employees International Union, Local 686 (“Local 686”).



OTS filed the testimony and accompanying exhibits of the following witnesses on May 29, 2002: Joseph Kubas (OTS St. 1); Charles T. Weakley, III (OTS St. 2); Kevan Deardorff (OTS St. 3); Paul J. Metro (OTS St. 4).  OCA filed the testimony and accompanying exhibits of the following witnesses on May 29, 2002: Richard W. LeLash (OCA St. 1), Michael A. Bleiweis (OCA St. 2), Thomas Catlin (OCA St. 3); Ralph Miller (OCA St. 4) and OSBA filed the testimony and accompanying exhibit of Brian Kalcic (OSBA St. 1) on May 29, 2002.  Although PICGUG and CEPA et al did not file direct testimony, they reserved the right to file rebuttal testimony.



In Prehearing Order #2, dated June 4, 2002, Local 686's Petition to Intervene was granted.



By correspondence dated June 19, 2002, the procedural schedule was suspended.  After discovery and numerous settlement negotiations, the hearings scheduled for July 17, 18 and 19, 2002 were cancelled because the parties reached a settlement.



On June 28, 2002, a Joint Petition for Settlement of the Philadelphia Gas Works’ Base Rate Proceeding was filed.  The Joint Petition was signed by PGW, OTS, OCA, OSBA and PICGUG.  Statements in support of the settlement were filed by the following active parties:  OCA on June 26, 2002; PGW on June 27, 2002; OTS on June 28, 2002; PICGUG on July 1, 2002; and OSBA on July 3, 2002.  In addition CEPA et al, Local 686 and PECO Energy Company filed letters indicating that they did not oppose the settlement.



By correspondence, dated July 16, 2002, the presiding officer sent the settlement to the non-signatory parties requesting comments by 7/29/02.  To date, no comments have been received.



The record consists of a 90 page transcript, the Company's filing, the testimony and exhibits filed by PGW, OTS, OCA and OSBA, the Joint Petition for Settlement, the parties' Statements in Support of the Settlement and correspondence from CEPA et al, Local 686 and PECO advising that they did not oppose the settlement.

II.  DESCRIPTION AND TERMS OF THE JOINT PETITION FOR SETTLEMENT OF THE PHILADELPHIA GAS WORKS’ BASE RATE PROCEEDING



The Joint Petition for Settlement is a nine- (9) page document signed by five of the active parties.  Although CEPA et al, Local 686 and PECO Energy Company did not sign the Joint Petition, they submitted letters stating that they did not oppose the Joint Petition.  Appendix A is the June 24, 2002 letter from CEPA et al advising that they do not oppose the Joint Petition.  Appendix B is a letter from the Service Employees International Union, Local 686, dated June 24, 2002, indicating that it does not oppose the adoption of the petition.  Appendix C contains the Statements in Support from OTS, PGW and OCA.



The essential terms of the Joint Petition for Settlement of the Philadelphia Gas Works’ base rate proceeding set forth in III. Settlement paragraphs 1-10 are as follows: 


1.
Base Rates.  PGW shall be permitted an increase in rates equal to its existing $36 million extraordinary rate award placed into effect in accordance with the PUC's Extraordinary Rate Order (entered April 12, 2002) on April 16, 2002.


2.
The $36 million settlement award is the result of a compromise and does not reflect or constitute the recovery of any individual expense claim or revenue assumption contained in PGW's pro forma test year filing.


3.
PGW is specifically permitted to request recovery of all of the incremental costs for meter change out, gas leak survey, and safety training in its restructuring proceeding.  The Joint Petitioners retain the right to argue that these costs are not incremental or that rates in effect are sufficient to cover these costs.  The Joint Petitioners will not argue that these costs were specifically included in the $36 million awarded pursuant to this Settlement or that these costs are not restructuring costs.

4.
Rate Structure.  The existing distribution of the extraordinary rate increase approved by the Commission in its April 12, 2002 Order will remain in effect.


5.
Weather Normalization Adjustment Clause.  In consideration of the agreements in this Settlement, PGW will be permitted to implement its proposed Weather Normalization Adjustment Clause (WNA) as soon as systems modifications are available.


(a)
PGW will hold workshops in which all interested parties can participate where PGW will provide detailed information about systems modifications and where implementation procedures and consumer education plans will be developed.  The final product of the workshop will be submitted to the Commission for review and approval.  Any issues that cannot be resolved in the workshop will be submitted to the Commission for disposition.  Notwithstanding the above, the parties agree that PGW will be permitted to implement the WNA for 2002-03 winter heating system if systems modifications are available.  Absent completion of the workshop and Commission approval by August 15, 2002, PGW will be permitted to implement the WNA as proposed with an effective date no sooner than October 1, 2002 and no later than December 1, 2002.  Any subsequent changes required by the Commission will be implemented as soon as practicable.


(b)
PGW will provide all consumer education materials and information and billing formats to the OCA, OTS, OSBA, all other interested parties, and the appropriate Commission staff for review and comment.  Materials should be provided no less than two weeks before the Company anticipates that the materials must be in final form.


(c)
The WNA will be put in place for an initial three-year pilot period.  At the conclusion of the three year period, the Company will conduct a review of the costs and benefits of the WNA.  A determination will be made at the end of the review as to whether the WNA will continue, continue with modifications, or be eliminated.


(d)
PGW and the interested parties to the workshops will address tariff issues regarding the treatment of customers whose billing cycle falls outside of the October 1 to May 31 time frame as well as the base load calculation for new customers.


6.
Short Term Debt Paydowns.  PGW will project the amount of annual short term debt pay down (commercial paper) that the agreed to revenue requirement will permit, will provide the basis for its projections, and will agree to meet those projections or explain why it cannot in a yearly report to the Joint Petitioners.


7.
Withdrawal of Appeals.  PGW will limit its appeal of the Commission's October 4, 2001 and December 6, 2001 Orders to the rate structure issue of PGW being required by the Commission to allocate a portion of its rate award to the municipal rate class, MUN/MS.


8.
Future Rate Cases.  PGW will not be eligible for an increase in its base rates that is effective before October 1, 2003.  Notwithstanding the foregoing, PGW reserves the right to file a petition seeking extraordinary rate relief in the event of a force majeure, significant regulatory change, or projected material change in the status of PGW's credit arrangements.  All other parties reserve the right to oppose any such petition on any ground, including, but not limited to, that the request is not proper or justified under Section 1308(e).  If the Company files for a base rate increase to be effective in October 2003, it also agrees that any recovery of restructuring costs that is permitted in its restructuring proceeding (filed in accordance with §2212(h) of the Public Utility Code) will commence simultaneously with any new base rate increase.


9.
LIHEAP issues.  PGW shall not assess LIHEAP Makeup Charges against CRP customers for the LIHEAP program years 2001-02 and 2002-03, and will not remove customers from the CRP program for the non-assignment of a LIHEAP grant to the Company during those program years.  PGW will conduct a FY 2003 LIHEAP enrollment campaign that is at least at the same level as the one conducted in FY 2002.  The present method of recovering universal service costs in the GCR will continue until PGW's restructuring plan is approved by the PUC and implemented pursuant to the Gas Choice Act.


10.
Admission of Evidence.  The Joint Petitioners stipulate to the admission of PGW's filing, testimony and exhibits and the direct testimony and exhibits filed by the OTS, OCA and OSBA.

III.  DISCUSSION



PGW, OTS, OCA, OSBA, PICGUG agree that the Joint Petition is in the public interest for the following reasons:  the rate increase is equal to the increase granted by the Commission in the Extraordinary Rate Relief Proceeding; the stay out provision allows for price stability; the parties are saving the time, expense and other resources associated with a fully litigated proceeding; the parties are avoiding the uncertainties of litigation; and the Joint Petition addresses all of the substantive issues in dispute.



PICGUG noted that the rate structure for this increase is the same as the rate structure in the Commission’s order for the Extraordinary Rate Proceeding.  PICGUG also noted that PGW will limit its Commonwealth Court appeals of the October 4, 2001 and December 6, 2001 Orders to the issue of whether PGW is required to allocate a portion of the previous rate award to the municipal rate class. 



OCA and PICGUG expressed their reservations about weather normalization adjustment clauses.  However, they agreed to this provision since it is a three year pilot program; the implementation procedures and consumer education plans will be developed during workshops; and the parties will have the opportunity to review the results generated by the weather normalization adjustment clause before deciding whether it should be implemented on a permanent basis.  The weather normalization adjustment clause will provide more certainty in PGW’s level of annual revenues.  OCA stated that it supports this proposal “only because of the unique, immediate circumstances facing this municipally-owned utility.” (Statement in Support of the Office of Consumer Advocate, page 3, ¶2.)



Furthermore, OCA supports the Joint Petition because it addresses outstanding program issues, especially those relating to low-income consumers. 



With respect to the amount of relief granted, in the Commission Order in the extraordinary relief proceeding (entered April 12, 2002), the Commission said: 


Based on the record before us, we agree with PGW that a level of extraordinary rate relief is indeed required to improve PGW’s existing and immediate liquidity crisis that would negatively impact its customers, its employees, and its service. We also note that PGW’s $100 million commercial paper program with a consortium of banks is up for renewal in August of 2002. Without this critical source of short term financing, PGW would have much difficulty functioning as a viable municipal gas utility.  (p. 27 ¶1)


Accordingly, a $36 million base rate increase will not only enable PGW to pay down its commercial paper program by $20 million in the current fiscal year, but will also provide the necessary financial flexibility for PGW to continue to pay down its outstanding short-term indebtedness on an annual basis. This level of extraordinary rate relief should place PGW in a positive position going forward.  (p. 27 ¶2)


By approving a $36 million rate increase, we will enable PGW to cover its overall fixed charges 1.22 times, which is within the range of 1.2 times to 1.3 times which the Company testified is needed.  (p. 28 ¶3)



In determining whether the parties’ settlement should be approved, one must decide whether the settlement promotes the public interest. See Pennsylvania Public Utility Commission v. C.S. Water and Sewer Associates, 74 Pa. P.U.C. 767 (1991), Pennsylvania Public Utility Commission v. Philadelphia Electric Company, 60 Pa. P.U.C. 1 (1985).



Although CEPA, et al, Local 686 and PECO did not sign the Joint Petition, it is clear that the parties agreed that the proposed rates are just and reasonable.  The Joint Petition allows for an increase of $36 million instead of the proposed $60 million.  The stay out provision will allow price stability for at least a year.  The weather adjustment clause will help PGW to address its financial problems regardless of the fluctuations in the weather.  



The stay out provision is important because it will permit price stabilization.  



In the extraordinary rate proceeding, the parties stipulated that the increase would apply to the volumetric charge imposed on the firm customer classes and that the customer charge would not be increased.  The Parties proposed that any extraordinary rate increase be allocated to the following customer classes in the following percentages: residential 83.75%, commercial 13.53%, industrial 1.83%, and PHA/PHA 0.89%. Commission Order p. 29 ¶ 2.  The parties have agreed that the increase in the base rate case should be applied to the same customer classes.  



After considering the Joint Petition for Settlement of Philadelphia Gas Works' Base Rate Proceeding, including limiting the rate increase to the $36 million awarded in the Extraordinary Rate Order, implementation of a pilot weather normalization adjustment on a three year basis, the annual report regarding the Company's short term debt, the stay out provision, and the savings achieved by not litigating the case fully, it is my opinion that the settlement is fair, just, reasonable and in the public interest.  Accordingly, I recommend that the Joint Petition for Settlement of Philadelphia Gas Works' Base Rate Proceeding be approved.

IV.
RECOMMENDED ORDER


THEREFORE,



IT IS RECOMMENDED (Subject to Commission Review and Approval):



1.
That the Joint Petition for Settlement of the Philadelphia Gas Works' Base Rate Proceeding submitted by the Philadelphia Gas Works, the Office of Trial Staff, the Office of Consumer Advocate, the Office of Small Business Advocate, and the Philadelphia Industrial & Commercial Gas Users Group at Docket No. R-00017034 is approved.



2.
That the Philadelphia Gas Works’ rate increase in this proceeding shall be equal to the existing $36 million extraordinary rate award placed into effect on April 16, 2002 in accordance with the Commission's Extraordinary Rate Order which was entered on April 12, 2002.



3.
That the Philadelphia Gas Works is permitted to request recovery of all of the incremental costs for meter change out, gas leak survey, and safety training in its restructuring proceeding.  The Joint Petitioners retain the right to argue that these costs are not incremental or that rates in effect are sufficient to cover these costs.  The Joint Petitioners will not argue that these costs were specifically included in the $36 million awarded pursuant to this Settlement or that these costs are not restructuring costs.


4.
That the existing distribution of the extraordinary rate increase approved by the Commission in its April 12, 2002 Order will remain in effect.



5.
That the Philadelphia Gas Works will be permitted to implement its proposed Weather Normalization Adjustment Clause (WNA) as soon as systems modifications are available.



(a)
The Philadelphia Gas Works will hold workshops in which all interested parties can participate where the Philadelphia Gas Works will provide detailed information about systems modifications and where implementation procedures and consumer education plans will be developed.  The final product of the workshop will be submitted to the Commission for review and approval.  Any issues that cannot be resolved in the workshop will be submitted to the Commission for disposition.  Notwithstanding the above, the Philadelphia Gas Works will be permitted to implement the WNA for 2002-03 winter heating system if systems modifications are available.  Absent completion of the workshop and Commission approval by August 15, 2002, the Philadelphia Gas Works will be permitted to implement the WNA as proposed with an effective date no sooner than October 1, 2002 and no later than December 1, 2002.  Any subsequent changes required by the Commission will be implemented as soon as practicable.



(b)
The Philadelphia Gas Works will provide all consumer education materials and information and billing formats to the Office of Consumer Advocate, Office of Trial Staff, Office of Small Business Advocate, all other interested parties, and the appropriate Commission staff for review and comment.  The materials will be provided at least two weeks before the Company anticipates that the materials must be in final form.



(c)
The WNA will have a three-year pilot period.  At the conclusion of the three year period, the Company will conduct a review of the costs and benefits of the WNA.  A determination will be made at the end of the review as to whether the WNA will continue, continue with modifications, or be eliminated.



(d)
The Philadelphia Gas Works and the interested parties to the workshops will address tariff issues regarding the treatment of customers whose billing cycle falls outside of the October 1 to May 31 time frame as well as the base load calculation for new customers.



6.
That the Philadelphia Gas Works will project the amount of annual short term debt pay down (commercial paper) that the revenue requirement will permit, will provide the basis for its projections, and will agree to meet those projections or explain why it cannot in a yearly report to the Joint Petitioners.



7.
That the Philadelphia Gas Works will limit its appeal of the Commission's October 4, 2001 and December 6, 2001 Orders to the rate structure issue of whether the Philadelphia Gas Works is required by the Commission to allocate a portion of its rate award to the municipal rate class, MUN/MS.



8.
That the Philadelphia Gas Works will not be eligible for an increase in its base rates that is effective before October 1, 2003.  Notwithstanding the foregoing, Philadelphia Gas Works reserves the right to file a petition seeking extraordinary rate relief in the event of a force majeure, significant regulatory change, or projected material change in the status of Philadelphia Gas Works' credit arrangements.  All other parties reserve the right to oppose any such petition on any ground, including, but not limited to, that the request is not proper or justified under Section 1308(e).  If the Company files for a base rate increase to be effective in October 2003, it also agrees that any recovery of restructuring costs that is permitted in its restructuring proceeding (filed in accordance with §2212(h) of the Public Utility Code) will commence simultaneously with any new base rate increase.



9.
That the Philadelphia Gas Works shall not assess Low-Income Home Energy Assistance Program ("LIHEAP") Makeup Charges against Customer Responsibility Program ("CRP") customers for the LIHEAP program years 2001-02 and 2002-03, and will not remove customers from the CRP program for the non-assignment of a LIHEAP grant to the Company during those program years.  PGW will conduct a FY 2003 LIHEAP enrollment campaign that is at least at the same level as the one conducted in FY 2002.  The present method of recovering universal service costs in the gas cost rate will continue until the Philadelphia Gas Works' restructuring plan is approved by the Commission and implemented pursuant to the Gas Choice Act.



10.
That the Philadelphia Gas Works’ filing and the testimony and the accompanying exhibits filed by PGW, OTS, OCA and OSBA be entered into evidence in this proceeding.



11.
That the formal complaint filed by the Office of Consumer Advocate at R-00017034C0003 is withdrawn.



12.
That the formal complaint filed by the Office of Small Business Advocate at R-00017034C0030 is withdrawn.



13.
That the formal complaint filed by the Consumer Education and Protective Association ("CEPA"), the Association of Community Organizations for Reform Now ("ACORN"), the Tenants' Action Group ("TAG") and the Action Alliance of Senior Citizens of Greater Philadelphia (collectively "CEPA et al") 

 at R-00017034C0002 is dismissed.



14.
That the intervention of the Philadelphia Industrial & Commercial Gas Users Group is withdrawn.



15.
That the intervention of the Service Employees International Union, Local 686 ("Local 686") is dismissed.



16.
That the intervention of PECO Energy Company is dismissed.



17.
That the interventions of Trigen-Philadelphia Energy Corporation and Grays Ferry Cogeneration Partnership are dismissed.



18.
That the complaints docketed at R-00017034C0001, R-00017034C0004-R-00017034C0029 and R-00017034C0031 are dismissed.



19.
That the Commission investigation at Docket No. R-00017034 is terminated and marked closed.

        July 29, 2002                 

__________________________________

Date





CYNTHIA WILLIAMS FORDHAM







Administrative Law Judge

�	PGW filed a corrected petition on February 27, 2002.
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