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OPINION AND ORDER

BY THE COMMISSION:  



Before the Commission for consideration are the Exceptions filed by Elisa M. Acot (Complainant) to the Initial Decision of Administrative Law Judge (ALJ) Louis G. Cocheres, issued in the above-captioned proceeding.  No Reply Exceptions were filed.



Also before the Commission for consideration is the Complainant’s request for leave to withdraw her Complaint. 

History of the Proceeding



In this proceeding, the Complainant claimed that she was overcharged by PPL Electric Utilities Corporation (PPL) for residential electric service to her vacation home every winter since 1990.  The Complainant filed a Formal Complaint on December 13, 2001.  The Formal Complaint was occasioned by an appeal of a Bureau of Consumer Services (BCS) determination
 that had dismissed the Complainant’s claim.  The Complaint was served on PPL on December 19, 2001.  PPL filed an Answer and New Matter on January 9, 2002.  The Complainant then filed a response to PPL’s Answer on January 18, 2002.  



A hearing was held on March 6, 2002.  The Complainant appeared pro se, while counsel represented PPL.  By Initial Decision issued on June 21, 2002, ALJ Cocheres recommended that the Complaint be dismissed.  Exceptions were filed by the Complainant on July 1, 2002, and served on PPL on July 18, 2002. 

Discussion



First, we will address the Complainant’s request for leave to withdraw her Complaint.  Our rules governing the withdrawal of pleadings in a contested proceeding state, in pertinent part, that: 


… a participant desiring to withdraw a pleading in a contested proceeding may file a petition for leave to withdraw the appropriate document with the Commission and serve it upon participants. The petition shall set forth the reasons for the withdrawal. A participant may object to the petition within 10 days of service. After considering the petition, an objection thereto and the public interest, the presiding officer 

or the Commission will determine whether the withdrawal will be permitted. 

52 Pa. Code §5.94(a).  



The Complainant included the request for withdrawal as part of her Exceptions.
  The request did not strictly comply with our requirements for withdrawal.  Nonetheless, the Exceptions gave PPL notice of the Complainant’s desire to withdraw the Complaint and the opportunity to respond.  Therefore, we do not believe that PPL’s substantive rights will be adversely affected by our consideration of the request.  Accordingly, we will exercise our authority under 52 Pa. Code §1.2 to liberally construe our regulations, and construe the Complainant’s request as a Petition for Leave to Withdraw the Complaint pursuant to 52 Pa. Code §5.94. 



The Complainant requests that she be allowed to withdraw the Complaint so that an attorney can review the merits of her case.  We note that the Complainant had ample opportunity to seek representation by an attorney in this matter.  However, she chose to proceed pro se.  Further, a full evidentiary hearing was held, resulting in a record consisting of 214 pages of testimony and thirteen exhibits (ten entered by the Complainant and three entered by PPL).  Moreover, an Initial Decision was issued.  Under these circumstances, we conclude that it would not be in the public interest to allow the Complainant to withdraw her Complaint and re-file at a later date.  Accordingly, based on the criteria provided in 52 Pa. Code §5.94, we will deny the Complainant’s request for leave to withdraw her Complaint.  



We will now address the Complainant’s Exceptions.  We note at the onset that the Complainant’s Exceptions are not in strict compliance with our procedures regarding Exceptions.  (See, 52 Pa. Code 5.533(b)).  Foremost, we note that the Complainant directs her Exceptions at PPL, rather than at the ALJ’s Initial Decision.  Because the Complainant is appearing pro se in this matter, we will waive any technical defects and construe her Exceptions as going to the merits of the Initial Decision.  (52 Pa. Code §1.2)).  Additionally, we note that it is well-settled that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  (University of Pennsylvania v. Pa. P.U.C., 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984)).  Accordingly, any Exception or argument not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  



The Complainant essentially contends that her Complaint should have been sustained because she presented evidence sufficient to establish that an overcharge occurred.  (Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (Order entered March 14, 1980), is the controlling case in high bill disputes).  Waldron establishes a rule of evidence that allows complainants to prove their case by circumstantial evidence that would support a finding that their metered usage exceeded actual usage.  For example, in Waldron, we stated that a complainant could establish a prima facie case that an overcharge occurred through evidence that:  (1) there were no prior consumption abnormalities; (2) there were no changes in occupancy; and (3) the complainant did not have the capacity to use the billed amount.  If a complainant establishes a prima facie case, the burden of production shifts to the utility to rebut the complainant’s evidence.  However, if a complainant fails to establish a prima facie case, his or her complaint must be dismissed.



Fundamental to the establishment of a prima facie case is the presentation of evidence establishing that the disputed billing actually represents a substantial deviation from normal consumption patterns.  Such evidence is lacking in this case.  The ALJ concluded, and we agree, that the Complainant’s account statement demonstrated a normal residential customer heating pattern.  As the weather got colder, the Com​plainant’s usage increased.  When the Complainant supplemented her electric heating system with a gas heating system in December of 1998, as may be expected, her usage decreased.  In fact, her usage decreased by almost half, despite the fact that the Complainant increased her electric usage after June of 1999 due to her retirement and despite the fact that the 1999-2000 winter was colder than the 1997-98 winter.  



Clearly, the Complainant believes that the installation of the gas heating system should have led to a greater decrease in her electric consumption.  However, she failed to present substantial record evidence to support that belief.  Additionally, the Complainant alleges that the manner in which PPL graphically represented usage on her bills somehow allowed PPL to overcharge her for service.  Our review of the Com​plainant’s bills does not reveal any impropriety in the graphical representation of the Complainant’s usage.   



Finally, the Complainant alleges that certain electric bills received by her neighbors established that the Complainant was overcharged for electric service.  We note that the ALJ reviewed the neighbors’ electric bills and determined that they were irrelevant to this proceeding and, thus, were inadmissible pursuant to 52 Pa. Code §5.401(a).  We agree with the ALJ’s analysis.  The neighbors’ bills, by themselves, were incapable of establishing any fact other than that the neighbors used less electricity than the Complainant.  Therefore, they were not relevant in determining whether the bills disputed by the Complainant were abnormally high based on the Complainant’s past usage patterns. 



Because the Complainant failed to establish a prima facie case, we conclude that the ALJ correctly dismissed her Complaint.  Accordingly, we will deny her Exceptions; THEREFORE,



IT IS ORDERED:



1.
That Elisa M. Acot’s Petition for Leave to Withdraw her Complaint is denied.



2.
That the Exceptions of Elisa M. Acot are denied.  



3.
That the Initial Decision of Administrative Law Judge Louis G. Cocheres is adopted to the extent that it is consistent with this Opinion and Order.  



4.
That the Complaint of Elisa M. Acot is dismissed with prejudice.  








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  August 29, 2002

ORDER ENTERED:  August 30, 2002

	�	BCS No. 1017024, issued on November 20, 2001.


	�	The Complainant also noted in a letter filed on July 8, 2002, that she had requested withdrawal in her Exceptions.  There is no indication that the letter was served on PPL.





6
6
344762v1


