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:


     Docket No. P-00021955

INITIAL DECISION

Before 

Debra Paist

Administrative Law Judge 

HISTORY of the proceedings



On April 1, 2002, PPL Electric Utilities Corporation (PPL) filed a petition
 which requested that the Pennsylvania Public Utility Commission (Commission) approve PPL's condemnation of approximately 9.26 acres of land (Land) in Chanceford Township, York County for a 230 kilovolt (kV) switchyard by determining that the switchyard is necessary and proper and will have no unreasonable adverse effects upon the environment (PPL Petition ¶1).  See sections 331(f), 501(b) and 1501 of the Public Utility Code;
 section 13 of the Agricultural Area Security Law;
 see also 52 Pa. Code §69.1101(2).



In its petition, PPL asserted that the Land is a particularly suitable location for its proposed 230 kV Otter Creek Switchyard which would operate in connection with its intended Yorkana‑Otter Creek 230 kV transmission line (PPL Petition ¶¶5-6).  The Yorkana-Otter Creek line and related Otter Creek Switchyard have been identified by PJM Interconnection LLC (PJM) as part of a mid‑Atlantic regional expansion plan for additional transmission capacity and must be in service by the summer of 2004 to avoid the potential overloading of other transmission lines in the area and to alleviate transmission constraints in south central Pennsylvania (PPL Petition ¶2).



PPL served copies of its petition upon the owner of the fee interest in the Land and the Commonwealth of Pennsylvania, Bureau of Farmland Preservation, and the York County Agricultural Land Preservation Board, which are the owners of an Agricultural Conservation Easement over the Land (PPL Petition ¶7).  See 3 P.S. §913(c).  PPL asserted in its petition that it consulted with the parties affected by the proposed condemnation and that they do not object to the Commission's granting of PPL's petition (PPL Petition ¶¶2, 9 and 15.f; p. 9 n.4).  No replies to PPL's petition were filed with the Commission.  See 52 Pa. Code §§5.1, 5.61 and 5.71.



Given that PPL's petition is unopposed, a hearing on the petition was not necessary, and the petition's factual averments verified by the affidavit of a PPL corporate officer constitute the evidentiary record in this case.
  See 3 P.S. §913(e); 66 Pa. C.S. §331(a).

discussion



PPL has filed its petition at Docket No. P-00021955 for Commission approval under subsection 13(b) of the Agricultural Area Security Law to condemn the Land proposed as the site for its Otter Creek Switchyard.



The Land lies within an agricultural security area and is subject to an agricultural conservation easement
 in favor of the Commonwealth of Pennsylvania which holds an 88% joint ownership share, and the County of York which holds a 12% joint ownership share, granted as of May 14, 1992 (PPL Petition ¶7).
  PPL seeks condemnation of the Land to obtain a fee interest in, rather than a right-of-way across, the Land in order to construct the Otter Creek Switchyard on the Land (PPL Petition ¶7).  PPL has contacted the State Bureau of Farmland Preservation and the State Agricultural Land Preservation Board regarding the appropriate method for obtaining approval to condemn the Land as a site for the Otter Creek Switchyard (PPL Petition ¶¶7 and 9).  Based on discussions with these state agencies and a review of germane legal precedent, PPL believes that it must proceed according to subsection 13(b) of the Agricultural Area Security Law, and I agree.



In pertinent part, subsection 13(b)
 of the Agricultural Area Security Law states that a public utility may exercise the power of eminent domain to condemn land within an agricultural security area for any public utility facility if the necessity for and the propriety and environmental effects of the facility have been approved by the Commission, regardless of whether the right to establish the public utility facility is obtained by condemnation or by agreement with the owner.  



Research has not disclosed any Commission rulings pursuant to subsection 13(b) of the Agricultural Area Security Law.
  The Commission's authority under subsection 13(b) appears analogous to the Commission's authority under other statutes pursuant to which the Commission determines whether a public utility should be allowed to exercise a particular power or should be exempted from a particular requirement.  E.g., subsection 1511(c) of the Business Corporation Law of 1988
 (a public utility may exercise the power of eminent domain to obtain rights-of-way for aerial electric, telephone or telegraph facilities if the Commission finds that the utility service associated with the proposed condemnation is necessary or proper for the service, accommodation, convenience or safety of the public); section 619 of the Municipalities Planning Code
 (a public utility's construction or modification of a building is not subject to local zoning ordinances if the Commission finds that the proposed location of the building is reasonably necessary for the convenience or welfare of the public).



For the following reasons, I conclude that, as required by subsection 13(b) of the Agricultural Area Security Law, PPL has shown "the necessity for and the propriety and environmental effects of" its Otter Creek Switchyard project at the proposed Switchyard site and should be granted approval to condemn the Land comprising the proposed Switchyard site.  PPL's proposed Switchyard site appropriately balances land use considerations like preservation of agricultural land, minimization of environmental impacts, and the interests of the public represented by local governments as well as county and state agencies.

I.
NECESSITY FOR AND PROPRIETY OF


THE OTTER CREEK SWITCHYARD



PJM is the FERC-approved Independent System Operator (ISO) of the transmission system for the mid-Atlantic region (PPL Petition ¶12).  By the summer of 2004, PJM projects that, under summer peak load conditions, a forced outage of a major transmission line in south central Pennsylvania like the Brunner Island‑South Manheim 230 kV line could trigger dangerously high power flows over remaining lines like the Brunner Island‑West Hempfield 230 kV line and create operational risks by violating the North American Reliability Council and the Mid-Atlantic Area Council system reliability criteria (PPL Petition ¶11).  Moreover, new south central Pennsylvania generation projects completed or under construction may total as much as 1,289 megawatt (MW) and could contribute to an overload.  Id.


As part of its ISO responsibilities, PJM directs and coordinates the Regional Transmission Expansion Planning process (PPL Petition ¶12).  Plans to reinforce the bulk power transmission system in PJM's area of control are developed by PJM in a coordinated process involving all transmission owners for the region, and such plans are publicly reviewed through the PJM Transmission Expansion Advisory Committee.  Id.  PJM has recognized the construction of PPL's Yorkana-Otter Creek 230 kV line and Otter Creek Switchyard as part of an overall, long‑term Regional Transmission Expansion Plan to provide the mid-Atlantic region with additional transmission capacity to help meet forecasted load requirements and thereby promote system reliability.  Id.; see 52 Pa. Code §57.72(c)(11).



PPL's proposed Yorkana-Otter Creek 230 kV line will consist of approximately 11 miles of new 230 kV transmission line running from GPU Energy/FirstEnergy's Yorkana Substation to PPL's Manor-Conastone 230 kV line (PPL Petition ¶10 and Appendix D).  The Otter Creek Switchyard is intended to establish the electrical connection between PPL's proposed Yorkana‑Otter Creek 230 kV transmission line and PPL's existing Manor-Conastone 230 kV transmission line.  Id.  An interconnection of two transmission lines of this type and voltage must be accomplished through electrical relays, circuit breakers and switchgear, collectively called a switchyard (PPL Petition ¶5).  The purpose of a switchyard is to electrically isolate each of the connecting lines in the event of a failure, emergency or other contingency.  Id.  The installation of a switchyard to electrically isolate connecting lines is dictated by the electrical safety standards of the National Electrical Safety Code, specifications established by PJM, and PPL's own transmission system design criteria.  Id.  Therefore, the Otter Creek Switchyard must be located near the proposed junction of the Yorkana-Otter Creek and Manor-Conastone transmission lines.  Id.


PPL has identified a route for its Yorkana-Otter Creek line that, in substantial part, will use its existing right-of-way for its former Face Rock-Windsor 69 kV line, which intersects its Manor-Conastone line.
  Id.  As shown by the aerial photograph in Appendix C of PPL's petition, PPL's proposed site for the Otter Creek Switchyard is adjacent to the former Face Rock‑Windsor right-of-way, near the point where the right‑of‑way intersects the Manor‑Conastone line, and within 600 feet of the Manor-Conastone line (PPL Petition ¶¶5 and 13).



The proposed site for the Otter Creek Switchyard offers several significant advantages.  First, the proposed site's proximity to existing and proposed transmission lines will minimize the amount of land needed to construct and operate the Otter Creek Switchyard and will also minimize or negate the impact of the Switchyard on existing land uses (PPL Petition ¶6).  Second, the proposed site will result in minimal visual impacts because it is within a wooded area where existing mature trees will provide a natural visual screen around the site.  (PPL Petition ¶¶6 and 13).  Third, the proposed site is large enough to accommodate the Otter Creek Switchyard and a buffer area around the Switchyard (PPL Petition ¶13).  Fourth, the Land at the proposed site of the Otter Creek Switchyard is owned in fee by Daniel T. Curran who is willing to convey his interest in the Land to PPL (PPL Petition ¶7).  Fifth, the proposed site is unopposed by the interested local government authorities, the York County Agricultural Land Preservation Board, the State Bureau of Farmland Preservation and the State Agricultural Land Preservation Board, with all of whom the site has been discussed and coordinated (PPL Petition ¶¶2, 9 and 15.f; p. 9 n.4).  See 52 Pa. Code §69.1101(2).

II.
ENVIRONMENTAL IMPACTS OF


THE OTTER CREEK SWITCHYARD



Before PPL can build the Yorkana-Otter Creek transmission line, it must obtain Commission approval of the proposed route for the line pursuant to Subchapter G of Chapter 57 in Title 52 of the Pennsylvania Code (PPL Petition ¶16).
  Because the Otter Creek Switchyard is intended for operation in connection with PPL's proposed Yorkana-Otter Creek 230 kV transmission line, the proposed Switchyard site is within the study area of the Yorkana-Otter Creek line.  Id.  As a result, PPL studied possible alternative sites for the Switchyard and the projected environmental impacts of the Switchyard in the same manner in which it considers alternative routes for, and the projected environmental impacts of, high voltage transmission lines (PPL Petition ¶14).  See 52 Pa. Code §57.72.



PPL's study of possible alternative locations for the Otter Creek Switchyard yielded only one reasonable alternative to the proposed site (PPL Petition ¶14).  As shown by the aerial photograph in Appendix C of PPL's petition, the alternative site is approximately due south of the proposed site and consists of open farmland east of the intersection of Game Club Road and Collinsville Road.  Id.  Using the alternative site would require PPL to acquire additional 

transmission line rights-of-way to extend the needed line connections a greater distance to reach the alternative site (PPL Petition ¶15.a).  Even though the alternative site is not located within an agricultural security area, the alternative site is being actively farmed whereas, despite being within an agricultural security area, the proposed site is wooded and not being farmed (PPL Petition ¶15.b).  Greater visual impacts would result from locating the Switchyard on the open field alternative site which is 100 feet from a residential area than on the proposed wooded site 

which is 1500 feet from a residential area (PPL Petition ¶15.c-.d).  Furthermore, the alternative site is heavily sloped and would necessitate extensive cutting and filling to level the property for construction of the Switchyard (PPL Petition ¶15.e).  Consequently, when compared to the proposed Switchyard site, the alternative Switchyard site is markedly less appropriate because it would require the encumbering of more land, produce a larger environmental impact, and remove land from agricultural production.  See 52 Pa. Code §57.72(c)(10).



Based on its own investigation and on consultations with state and federal agencies, PPL has determined that operating the Switchyard at the proposed site will not affect archeological resources, historic locations, cultural places of interest, unique geological areas, scenic places, natural areas, wetlands or endangered species of plants and animals (PPL Petition ¶¶16.a-.b and 16.d-.e).  See 52 Pa. Code §57.72(c)(7)-(8).  Although some trees will have to be cleared at the proposed Switchyard site, PPL will avoid any material adverse environmental impact by using the mitigating measures delineated in its Program for Vegetation Management and Specifications for Soil Erosion and Sedimentation Control (PPL Petition ¶16.c).



Moreover, if its petition is granted and the Land is condemned as the site for its Otter Creek Switchyard, PPL will offset the condemnation of the approximately 9.26 acres of Land within the agricultural security area by conveying to the Agricultural Land Preservation Board, subject to the Board's approval, an agricultural conservation easement over 20 acres of land in Chanceford Township which are owned by PPL and currently farmed by PPL’s lessee (PPL Petition ¶15.f).  This will help preserve Pennsylvania farmland by producing a net increase in the acreage protected by agricultural conservation easements in Pennsylvania.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over PPL, the potential parties in interest, and the subject matter of this proceeding.  3 P.S. §913(b); 66 Pa. C.S. §§331(f), 501(b) and 1501; see 52 Pa. Code §69.1101(2).



2.
Because the proposed Otter Creek Switchyard site lies within an agricultural security area and is subject to an agricultural conservation easement, PPL must seek Commission approval to exercise the power of eminent domain to condemn the site.  3 P.S. §913(b).



3.
PPL has shown the necessity for and the propriety and environmental effects of its Otter Creek Switchyard project at the proposed Switchyard site and should be granted approval to condemn the site.  3 P.S. §913(b).

order



THEREFORE, IT IS ORDERED:  That the unopposed petition filed by PPL Electric Utilities Corporation at Docket No. P-00021955 is hereby granted to give PPL Electric Utilities Corporation approval to condemn the land proposed for its Otter Creek Switchyard site as identified in the metes and bounds description of the accompanying Appendix.

Dated:  July 30, 2002
















DEBRA PAIST








Administrative Law Judge

Appendix - Description of Otter Creek Switchyard Site

Access Road Easement Description



Beginning at a point said point being located on the right of way line of Game Club road and being located S 12( 03’ 59” E for a distance of 515’ +/- from the Northeast corner of lands N/F of Daniel T. Curran (DB-1319 PG-7437),



Thence along the Westerly right of way line of Game Club road S 12( 03’ 59” E for a distance of 75.05’ feet to a point, Thence through lands of Daniel T. Curran (DB-1319 PG 7437) the following courses and distances;



1.
S 80( 05’ 39” W for a distance of 574.81’ feet to a point, said point being 



located on the hereinafter described Land easement;



2.
Thence along the Land Easement N 29( 59’ 50” E for a distance of 97.77’ 



feet to a point;



3.
Thence continuing through lands of Curran S 80( 05’ 39” W for a distance 


of 509.26’ feet to a point, the place of Beginning.



Being a 75’ Access Easement containing 40652.6 SQ Ft (0.93AC +/-)

Land Easement Description



Being at a #5 rebar set said point being located N 29( 59’ 50” E for a distance of 127.47’ feet from the Northwest corner of the Access Easement hereinabove described and in lands N/F of Daniel T. Curran (DB-1319 PG-7437),



Thence through lands of Curran and crossing the Access Easement Area S 29( 59’ 50” W for a distance of 606.53’ to a #5 rebar set,



Thence through lands of same the following courses and distances;



1.
S 75( 02’ 15” W for a distance of 43.43’ feet to a #5 Rebar set,



2.
N 60( 02’ 21” W for a distance of 603.31’ feet to a #5 Rebar set,



3.
N 30( 04’ 08” E for a distance of 637.09’ feet to a #5 Rebar set,



4.
S 60( 02’ 21” E for a distance of 633.24’ feet to the place of Beginning.



Containing 403249.0 SQ Ft (9.26 Acres) of land.

�	The petition includes appendices and an affidavit and was accompanied by a certificate of service.


�	66 Pa. C.S. §§ 331(f), 501(b) and 1501.


�	Act of June 30, 1981, P.L. 128, as amended, 3 P.S. §913.


�	Appendix A of the petition consists of PPL's proposed fact-findings and conclusions of law.  Appendix B of the petition describes the property proposed for condemnation in metes and bounds and contains the same information appearing in the Appendix accompanying this Initial Decision.  Appendix C of the petition contains an aerial photograph of the Land and its environs.  Appendix D of the petition is a diagram of transmission facilities showing the proposed location of the Yorkana�Otter Creek 230 kV transmission line.


�	The phrases "agricultural security area" and "agricultural conservation easement" are defined in 3 P.S. §903.


�	The deed of easement is recorded at page 1011 of Book 0384 in the York County Recorder of Deeds Office. 


�	3 P.S. §913(b). 


�	Development and land use restrictions imposed by agricultural conservation easements under the Agricultural Area Security Law do not prohibit "the granting of rights-of-way by the fee owner for the installation of . . . electric . . . lines."  3 P.S. §914.1(c)(6)(ii).  However, because PPL wants to build a switchyard rather than merely install a line, PPL seeks to condemn the Land in order to obtain a fee interest in the Land instead of a right-of-way across the Land.


�	15 Pa. C.S. §1511(c). 


�	Act of July 31, 1968, P.L. 805, as amended, 53 P.S. §10619.


�	See Application of West Penn Power Co., A-111250F0062 and F0071 (opinion and order entered March 30, 1998) (15 Pa. C.S. §1511(c)); Pennsylvania Power & Light Co. v. Pennsylvania Public Utility Commission, 696 A.2d 248 (Pa. Cmwlth. Ct. 1997) (15 Pa. C.S. §1511(c)), petition for allowance of appeal denied, 553 Pa. 709, 719 A.2d 748 (1998); Department of Environmental Resources v. Pennsylvania Public Utility Commission, 18 Pa. Cmwlth. Ct. 558, 335 A.2d 860 (1975) (section 4 of the Act of May 8, 1889, P.L. 136, as amended, 15 P.S. §3272 now codified as 15 Pa. C.S. §1511), aff'd without opinion, 473 Pa. 378, 374 A.2d 693 (1977); Application of the Borough of Schuylkill Haven, A-223450F0002 (order entered March 14, 2002) (53 P.S. §10619); Petition of York Water Co. for a Declaratory Order, P�00930710 and C-00935090 (order entered August 2, 1994) (53 P.S. §10619); Re Philadelphia Electric Co., 56 Pa. PUC 648 (1981) (53 P.S. §10619).


�	PPL has removed the Face Rock-Windsor line (PPL Petition ¶5).





�	PPL intends to file an application for siting approval of the Yorkana-Otter Creek line as soon as it obtains a ruling on the petition at Docket No. P-00021955.  PPL has all the private rights-of-way necessary for the line if it obtains approval to condemn the proposed Switchyard site.  If such approval is not granted, additional private rights�of�way will have to be obtained, and the building of the line would be delayed beyond the summer of 2004 deadline.
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