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History of the Proceeding


On June 24, 2002, George D. Passione, Sr. (“Complainant”) filed a complaint with this Commission against Laurel Highland Telephone Company (the “Telephone Company”) asserting:

I have a second phone line in my house (Just [sic] for my computer) used only for the internet [sic].  I’m being charged $5.00 Interstate [sic] access and $1.25 emergency 9-1-1 free [sic].  This line is: (724) 593-6477.  I have another line in my home: (724) 593-6878.  This is my home phone line.  I think it’s wrong to be charged twice.  I only need one.  Because I have Internet with them also.

For relief, the Complainant asks the Commission to “stop them from charging [him] twice.”  On July 16, 2002, the Telephone Company answered the complaint and moved to dismiss it.  No answer to this motion has been filed.  For the following reasons, this motion will be granted.

Discussion


The Public Utility Code permits an individual to file a complaint with this Commission “setting forth any act or thing done or omitted to be done by any public utility in violation or claimed violation of any law,” which the Commission has jurisdiction to administer or of any regulation or order of the Commission.  66 Pa. C.S. §701.  Reasonable and adequate public utility billing is certainly a service subject to the jurisdiction of this Commission.  66 Pa. C.S. §1501; 52 Pa. Code §§64.1, et seq.  Clearly, an individual may challenge the justness and reasonableness of a public utility’s rates.  66 Pa. C.S. §1301.  Mr. Passione, however, is not challenging the justness or reasonableness of any rate that the Telephone Company charges or that this Commission has jurisdiction to regulate.  Instead, he objects to the Telephone Company’s duplicative assessment of an Emergency 9-1-1 Fee and an Interstate Access Fee on two accounts for which he subscribes.



Section 703(b) of the Public Utility Code, 66 Pa. C.S. §703(b), declares the Commission “… may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  See also, 52 Pa. Code §5.21(d).  A hearing is necessary only to resolve disputed questions of fact, but is not required to resolve questions of law, policy, or discretion.  Lehigh Valley Power Committee v. Pa. P.U.C., 563 A. 2d 548 (Pa. Cmwlth. 1989); Lehigh Valley Power Committee v. Pa. P.U.C., 563 A. 2d 557 (Pa. Cmwlth. 1989).  To reiterate, Mr. Passione’s challenge to the manner in which the Telephone Company bills him raises a question of law, but not a question of fact.



Upon motion, the Commission may dismiss a complaint that is insufficient as to substance without a hearing.  52 Pa. Code §5.101(a)(3).  When considering whether to grant a motion to dismiss, a complaint must be viewed in the light most favorable to the complainant; it may only be dismissed when it clearly appears the complainant is not entitled to relief under any circumstances. Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 486 Pa. 536, 406 A. 2d 1020 (1979).  “For the purpose of testing the legal sufficiency of the challenged pleading, a [motion to dismiss] . . . admits as true all well-pleaded, material, relevant facts, and every inference deducible from those facts.”  Marinoff v. Bell Telephone Co. of Pennsylvania, 75 Pa. P.U.C. 489, 491 (1991).  Even reading the complaint in a light most favorable to Mr. Passione, he fails to state a claim upon which relief can be granted.



Mr. Passione is the ratepayer of record on two residential accounts with the Telephone Company for telephone service to his residence in Westmoreland County.  He receives a separate telephone bill every month for each account.  Among other charges, the Telephone Company assesses an “Emergency 9-1-1 Fee” in the amount of $1.25 a month and an “Interstate Access Fee” in the amount of $5.00 per month
 on each account.  Mr. Passione apparently believes he should be obliged only to pay one set of these fees.  Contrary to the Complainant’s suggestion, these fees are not inappropriate duplications, but are proper assessments on a “per access line” basis consistent with statutory and regulatory mandates applicable to all telephone subscribers.


1.
The Emergency 9-1-1 Fee


The Public Safety Emergency Telephone Act, 35 P.S. §§7011, et seq., (the “Act”) became effective September 7, 1990.  The Act provided for a statewide 911 emergency communication system, whereby a person dialing “911” by telephone can connect to a public safety answering point to report police, fire, medical or other emergency situations.  The General Assembly designated each county government with the authority and responsibility of creating and implementing an emergency communication system.



The Act permits a county to recover nonrecurring and recurring costs of a 911 system by means of a fee assessed upon each telephone subscriber.  This fee, known as a “contribution rate,” is collected by the Local Exchange Carrier (“LEC”), which in this case is the Laurel Highland Telephone Company.  The Act clearly states, “[t]he money collected from the contribution rate is a county fee collected by the telephone company.”  The Act requires LECs to bill the 911 contribution rate to all “subscribers” in counties assessing the fee.  35 P.S. §7071(a).  The Act defines the term “subscriber” “as a person who contracts with a telephone company within the Commonwealth for local exchange telephone service.”  35 P.S. §7012.  Since Mr. Passione subscribes to local telephone service on two accounts, the Telephone Company properly assesses him an Emergency 9-1-1 Fee on each account.



Moreover, the Act defines the term “contribution rate” as a “fee assessed against a telephone subscriber for the nonrecurring costs, maintenance and operating cost of a 911 system….”  35 P.S. §7012.  Although the Act contemplates nonrecurring and recurring costs to include trunk line service installation and network charges, other non‑telephone company charges are included as well.  These nonrecurring and recurring costs include, inter alia, building the initial database, consultation fees, telephone terminal equipment, audit expense, data base maintenance, personnel salary and benefit cost, and stenographer cost.  Under the Act, each LEC must collect the contribution rate from each telephone subscriber, then forward the collection quarterly, less actual uncollectibles that the LEC experiences, to the county treasurer.  Each LEC, such as the Telephone Company here, merely acts as the billing and collection agent on behalf of the county within which the LEC provides telephone service.



The Westmoreland County 911 Telephone Service Implementation Renewal Plan filed with this Commission called for a contribution rate of “$1.25 per telephone access line per month.”  (Emphasis added).  The Commission approved this plan in May 2000.  See, Westmoreland County’s 911 County Plan, Docket No. M‑00920323 (Order entered May 11, 2000).  Specifically, this Commission found “that Westmoreland County be permitted to impose a contribution rate not to exceed $1.25 on each local exchange access line….”  (Emphasis added).  Since Mr. Passione subscribes for two telephone access lines, irrespective of how he uses them, the Telephone Company properly charges him two contribution rates for 911 service.



Furthermore, a LEC is not obligated to answer inquiries from a telephone subscriber regarding the provisioning of 911 service, which includes the quality, scope and condition of the 911 service.  A LEC is responsible for answering inquires regarding the billing and collection of the contribution rate.  A LEC is required to answer a telephone subscriber’s questions regarding disputes over the amount owed for 911 service based on the company’s records of what is billed and what has been paid.  The Commission, however, does not consider an inquiry, dispute or complaint by a telephone subscriber regarding the establishment, amount or reason for the contribution rate to be a dispute or complaint against the LEC for purposes of 52 Pa. Code §§64.131-64.171 (relating to the Commission’s regulations concerning informal and formal complaints).  See, Re: Petition of the Pennsylvania Telephone Association Regarding Exemption of 911 Service From Chapter 64, Docket No. P‑910519, 1992 PUC LEXIS 24 (January 6, 1992).  Accordingly, Mr. Passione’s challenge to the duplication of 911 fees on separate accounts fails to raise a cognizable claim for this Commission to consider.


2.
The Interstate Access Fee


The Federal Communications Commission (“FCC”) authorizes each LEC to recover a portion of its operations and maintenance costs for providing outside telephone facilities, underground conduit, telephone poles and other facilities that link telephone customers to the telephone network through an Interstate Access Fee.  Each LEC files a tariff with the FCC authorizing it to collect this fee from its customers.  Thus, only the FCC may entertain a challenge to the justness or reasonableness of the Interstate Access Fee or to its proper application.



On this subject, the FCC reformed the Interstate Access Fee and the universal service support system for rate-of-return carriers, when it declared:


We adopt the MAG [Multi-Association Group] proposal to increase the residential and single-line business SLC [Subscriber Line Charge] cap to the levels established for price cap carriers under the CALLS [Coalition for Affordable Local and Long Distance Service] plan.  Thus, the cap will increase to $5.00 beginning on January 1, 2002, and thereafter with the residential and single-line business SLC caps of price cap carriers, up to $6.00 as of July 1, 2002, and $6.50 as of July 1, 2003, subject to cost showings by price cap carriers.  For the reasons set forth below, we do not adopt the MAG proposal to condition SLC cap increases on the actual SLC rates of price cap carriers.  We do adopt the MAG proposal not to distinguish between primary and non-primary residential lines.

In the Matter of Multi-Association Group Plan for Regulation of Interstate Services of Non-Price Cap Incumbent Local Exchange Carriers and Interexchange Carriers, et al., CC Docket No. 00-256, et al., Second Report and Order and Further Notice of Proposed Rulemaking in CC Docket No. 00‑256, et al. (Order Adopted October 11, 2001), at ¶ 41 (emphasis added).  Consequently, the FCC has stated clearly that an LEC must assess each primary and non‑primary account, including Mr. Passione’s two accounts, an Interstate Access Fee.  Thus, the FCC is the proper tribunal to decide the Complainant’s claim of double assessment of an Interstate Access Fee on his two accounts.



As a creature of legislation, this Commission possesses only the authority the State Legislature has specifically granted to it in the Public Utility Code, 66 Pa. C.S. §§101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 1191 (1977); Allegheny County Port Authority v. Pa. P.U.C., 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of PA, 257 Pa. Superior Ct. 35, 390 A.2d 233 (1978); Pa. Department of Highways v. Pa. P.U.C., 198 Pa. Superior Ct. 87, 182 A.2d 267 (1962); City of Erie v. Pa. Electric Co., 383 A.2d 575 (Pa. Cmwlth. 1978). Recently, this Commission ruled in the matter of Raymond J. Bobin v. Sprint Communications Company, LP, Docket No. C‑20026811 (Order entered May 3, 2002), that a complaint objecting to the assessment of an Interstate Access Fee must be dismissed “for failure to state a claim that is within the jurisdiction of this Commission to resolve.”  The same result must obtain here as well.  The complaint in the present case as it relates to an Interstate Access Fee raises a claim beyond the jurisdiction of this Commission to consider.



In summary, the Complainant raises no question of fact that will require a hearing.  Furthermore, since he fails to allege that the Telephone Company has violated any law, regulation or order that this Commission may consider or has jurisdiction to decide, Mr. Passione is not entitled to relief as a matter of law.  Therefore, the complaint must be dismissed.

Conclusions of Law
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding to the limited extent discussed in the foregoing section of this decision.  See, 66 Pa. C.S. §§501, et seq.

2. The Complainant’s challenge to the duplication of 911 fees on separate accounts fails to raise a cognizable claim for this Commission to consider.  See, Re: Petition of the Pennsylvania Telephone Association Regarding Exemption of 911 Service From Chapter 64, Docket No. P‑910519, 1992 PUC LEXIS 24 (January 6, 1992).

3. The Commission has no jurisdiction to decide the justness or reasonableness of an Interstate Access Fee appearing on the Complainant’s telephone bills, since review of that charge is within the jurisdiction of the Federal Communications Commission.  See. Raymond J. Bobin v. Sprint Communications Company, LP, Docket No. C‑20026811 (Order entered May 3, 2002).

ORDER


THEREFORE,



IT IS ORDERED:



That the motion to dismiss the complaint of George D. Passione, Sr. v. Laurel Highland Telephone Company, docketed with the Pennsylvania Public Utility Commission at No. C‑20028062, is hereby granted and the said complaint is hereby dismissed.

Dated:  July 31, 2002

















JOHN H. CORBETT, JR.








Administrative Law Judge

� 	As of July 1, 2002, the monthly residential Interstate Access Fee increased to $6.00 per access line.  See, Answer and Motion to Dismiss, p. 2, n. 1.
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