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ORDER

BY THE COMMISSION:


On May 1, 2002, Duquesne Light Company (Duquesne) filed a Petition Requesting Modification to its POLR II Plan, which sets forth the terms and conditions applicable to its provider of last resort service during the post-transition period, beginning with the termination of stranded cost recovery and ending on December 31, 2004. Specifically, by the Petition, Duquesne sought permission to join PJM West and recover certain costs resulting from membership in this regional transmission organization (RTO).  Duquesne had requested expedited approval of this Petition by August 14, 2002 so that it might meet certain contractual obligations. 


This Petition was served on all parties to the Duquesne restructuring proceeding at R-0974104.  Strategic Energy, LLC (Strategic) and Customers Against PJM-West Rate Increase (CAPRI) filed formal Complaints against Duquesne in response to this Petition.

The Office of Consumer Advocate (OCA), the Office of Small Business Advocate (OSBA), the Duquesne Industrial Intervenors (DII), Strategic, Citizens Power Inc. (Citizens), Green Mountain Energy Company (Green Mountain), and the Mid-Atlantic Power Supply Association (MAPSA) filed Answers to the Petition.  Briefs for and against the Petition were filed by Duquesne, OCA, DII, PJM Interconnection, LLC (PJM), Strategic, Citizens, Green Mountain, Amerinet Central (Amerinet), and AES NewEnergy, Inc (NewEnergy).
BACKGROUND AND HISTORY OF THE PROCEEDING


This Petition is a consequence of a Joint Petition for Settlement (POLR II settlement) filed by Duquesne regarding its POLR II plan on November 29, 2000, and subsequently approved by the Commission.  See Petition of Duquesne Light Company for Approval of Plan for Post-Transition Period of Provider of Last Resort Service, Docket No. R-00974104 (Order entered December 20, 2000).  The settlement provided for Duquesne to actively pursue membership in an RTO to better service its customers and to negotiate a memorandum of understanding with PJM.  Once an RTO was selected, Duquesne was to seek approval from the Commission and would be permitted to request recovery of new or additional costs associated with membership.  It should be noted that Duquesne was also acting under an obligation imposed by the Federal Energy Regulatory Commission (FERC) in Order No. 2000, to announce its intention to join a specific RTO by December 15, 2001.  In the months following our approval of the POLR II settlement, Duquesne engaged in discussions and negotiations with PJM West that culminated in a decision to seek membership.  


On June 20, 2002, the Commission issued a Secretarial Letter consolidating Duquesne’s Petition and complaints and referring the filings to the Office of Administrative Law Judge for hearings, with a directive that the record be certified to the Commission for a decision.  In recognition of the time-sensitive nature of a capacity agreement between Duquesne and Orion Power Midwest, L.P., which would terminate automatically if necessary regulatory approvals were not obtained by August 14, 2002, the Commission expedited the hearings and review period so as to facilitate a decision prior to that date.  Parties were given the opportunity to serve and receive answers to interrogatories prior to the hearings.  The parties presented multiple expert witnesses who were subject to cross-examination at hearings held in Pittsburgh on July 17, 18, and 19, 2002.  The record was certified to the Commission on July 22, 2002.

As expected, following the certification of the record to the Commission, the FERC issued its proposed rulemaking on standard market design (SMD).  See FERC Notice of Proposed Rulemaking, Remedying Undue Discrimination through Open Access Transmission Service and Standard Market Design, FERC Docket No. RM01-12-000 (July 31, 2002) (Proposed Rule).  Consistent with Duquesne’s commitment in testimony provided during the hearings, Duquesne submitted a letter on August 2, 2002, advising the Commission as to the impact of FERC’s proposed rulemaking on its pending Petition.   Essentially, Duquesne indicates that in light of FERC’s SMD proposed rulemaking, it would be premature for the Commission to rule on the Petition.  Nonetheless, Duquesne makes several suggestions as to findings that would be appropriate and actions that it should be directed to take to fulfill its obligations under the POLR II settlement.  


In response to Duquesne’s correspondence, Strategic, Citizen Power and the OCA submitted letters on August 5, 2002.  Although these parties essentially agree with Duquesne’s assessment as to the impact of the FERC’s proposed rulemaking on the pending Petition, Strategic suggests that Duquesne’s petition be dismissed or denied without prejudice rather than being held in abeyance.

DISCUSSION

A.
Original Proposed Modifications to the POLR II Settlement

Duquesne originally proposed several changes to the POLR II settlement.  First, Duquesne sought Commission approval to join the RTO known as PJM West.  Second, Duquesne wished to implement a non-bypassable RTO surcharge to recover what it claimed were new and additional costs associated with membership.  Consequently, the rate decreases that customers experienced due to the POLR II settlement would be reduced, as identified in Exhibit I of the Petition.  Finally, Duquesne submitted a revised Generation Rate Adjustment (GRA) schedule for our approval, attached as Exhibit L to this Petition, as required by the terms of the POLR II Settlement.  This designated the hourly, real-time spot price for the Duquesne zone as the market price for calculations of the GRA.

PJM West started operations on April 1, 2002.  If the Commission approved this Petition, Duquesne advised that they would formally join this RTO by November 14, 2002.  Once this process was complete, operational control of Duquesne’s transmission facilities would have been transferred to PJM West.  PJM West would also have been responsible for transmission planning and maintenance within Duquesne’s control area.

The most complex and controversial modification to the POLR II settlement has been the RTO surcharge.  Duquesne advised that it would experience incremental costs of $61.2 million per year through 2004 if it joined PJM West under the terms it negotiated.  This included $43.7 million for its available capacity (ACAP) obligation, $200,000 for metering upgrades, $10.4 million for ancillary services, and $7.0 million for grid management, start-up and other administrative costs.  Duquesne submitted a proposed new Rider No. 15, attached as Exhibit D, which detailed the charges to each rate schedule for the RTO surcharge.  Duquesne proposed that this surcharge only be paid by POLR II customers at this time.  They believed it inequitable to ask customers who are still paying the competitive transition charge (CTC) to also pay for PJM West membership.  POLR I customers would begin to pay the surcharge once their CTC charge had expired.  

Parties participating in this proceeding advocated various positions that generally fell into four broad categories.  One position advanced below is that while PJM West membership may be appropriate, it would be unwise to grant the Petition at this time, in view of the anticipated proposed SMD rulemaking by FERC.  Additionally, some parties questioned whether the benefits to ratepayers would justify the costs associated with joining PJM West under the proposed terms.  Further, some parties contended that the Petition sought recovery of costs that were not in addition to those previously incurred by Duquesne to meet its reliability assurance requirements.  Finally, various issues were raised by the parties with respect to the proposed RTO surcharge design. 

B. Duquesne’s Revised Position 

In its correspondence of August 2, 2002, Duquesne describes the FERC’s proposed SMD rulemaking as making two central findings relevant to the Petition, which so fundamentally change the regulatory and commercial landscape as to warrant a delay in the disposition of its Petition.   First, the FERC proposes to establish a new timetable under which a public utility such as Duquesne would be required to cede operational control of its transmission system to an RTO.  Whereas FERC Order No. 2000 had required public utilities to join any RTO by December 15, 2001 or justify their failure to do so, the proposed SMD rule would require public utilities to designate their RTO choice by July 31, 2003 and join an RTO by September 30, 2004.  

Second, as Duquesne explains, the proposed SMD rule would change the capacity obligations of load-serving entities.  Specifically, the FERC proposes to establish a “resource adequacy requirement” in each region to provide for sufficient demand and supply resources and to ensure the development of adequate transmission infrastructure.  The FERC describes the new reserve requirement as “unlike that of the three Northeast ISOs,” including PJM, each of which “impose an obligation…known as an Installed Capacity (ICAP) requirement,” and notes that it “would replace the current ICAP program.”  Proposed Rule, Para. 483; 18 C.F.R. §35.37(b) (proposed text).  While the FERC recommends that the level of generation reserves be at least 12 percent, it proposes that state commissions, working together as a Regional State Advisory Committee, would have the option of establishing higher resource adequacy requirements.  Proposed Rule, Para. 490.  

Duquesne also notes that on the same day, the FERC issued another order pertinent to this proceeding.  In particular, Duquesne refers to the FERC’s decision in Alliance Companies, Docket Nos. EL02-65-000 et al., approving entry by American Electric Power, Commonwealth Edison and Virginia Electric Power and others into PJM.  In that decision, the FERC required “Midwest ISO and PJM to form a functional common market across the two organizations by October 1, 2004.”  July 31, 2002 Order, para. 40.    

According to Duquesne, these orders mark a fundamental change in the rules and obligations that existed at the time the POLR II settlement was approved, at the time the capacity agreements with Orion and FirstEnergy were negotiated and at the time the pending Petition was filed.  Specifically, Duquesne explains that it appears that it will not be required to join an RTO this year and that RTO membership could be delayed until September 30, 2004.  Additionally, Duquesne suggests that it appears likely that the very capacity product it purchased to fulfill its obligations under the POLR II settlement will be replaced by a new generation reserve requirement.

Recognizing that the POLR II settlement continues to govern this proceeding, Duquesne opines that it cannot satisfy the provisions of that settlement at this time.  In particular, Duquesne explains that it has not had sufficient opportunity to evaluate the impact of the proposed SMD rule on the costs or obligations associated with participation in PJM West during the POLR II period, to use reasonable efforts to minimize those costs, to work with stakeholders regarding those matters, or to consider any modifications to the POLR II settlement that may be appropriate.  Duquesne suggests, however, that once the FERC issues its final SMD rule and PJM determines the manner in which it will comply with the requirements respecting generation reserves, Duquesne can then assess the potential cost impacts of joining PJM West prior to the end of the POLR II period.  

On those bases, Duquesne asserts that certain findings are appropriate at this time.  Specifically, Duquesne believes that approval of the Petition is premature, but that it should, as required by the POLR II settlement and consistent with FERC’s proposed SMD rule, continue negotiations with PJM West to facilitate its participation in that RTO on a date no later than September 30, 2004.  To that end, Duquesne suggests that it should 1) monitor and evaluate the impact of the final SMD rule on its obligations to join an RTO and on the potential for new costs or obligations that would incurred in joining PJM West; 2) participate in negotiations with PJM West, and its respective members and stakeholders, as well as this Commission and other affected state commissions in PJM, in the creation of new or modified generation reserve requirements, and 3) consider the costs and benefits of participation in PJM West on a date earlier than September 30, 2004, and if such participation appears to be in the public interest, for operational, reliability or economic reasons, petition the Commission for approval of any required modifications to the POLR II settlement.  Additionally, Duquesne offers to provide a status report to the Commission on its efforts to join PJM West at least once every six months, with the first such report being due within ninety days following issuance of a final SMD rule.  

C. Responses of Other Parties to Duquesne’s Revised Position

By letter dated August 5, 2002, the OCA agrees with Duquesne that a ruling on the Petition is premature at this time.  Noting Duquesne’s commitment to join PJM West, the OCA acknowledges that the fundamental changes marked by the FERC actions of July 31, 2002 clearly indicate that Duquesne should not become a member of PJM West at this time given the cost to ratepayers that has been identified in Duquesne’s Petition.  While the OCA continues to support Duquesne’s decision to join PJM West, it believes that participation in PJM West would be premature at this time and would impose excessive costs on Duquesne’s ratepayers.  Further, the OCA endorses Duquesne’s proposed approach for addressing these matters, noting that it will allow Duquesne to continue negotiations with PJM West in light of the new SMD and the new members of PJM West, while delaying participation in PJM West until closer to the end of the POLR II period when the costs and benefits of participation can be better matched.  

Strategic’s letter of August 5, 2002 expresses agreement with the fundamental proposition advanced by Duquesne regarding the impact of the FERC’s actions on the pending Petition.  However, Strategic urges the Commission to dismiss or deny the Petition rather than deferring final action on the Petition.   In support of that proposal, Strategic asserts that there are too many unknowns concerning FERC’s final SMD rules and how they will be implemented for the Commission to endorse Duquesne’s participation in PJM West at this time.  Suggesting that an open and collaborative process should be utilized by Duquesne to evaluate the impact of FERC’s final SMD rules, Strategic submits that the Petition should be dismissed without prejudice to give the stakeholders the time and opportunity to work with Duquesne toward building a consensus on these issues.  

Strategic also proposes that Duquesne be directed to fulfill its obligations under the POLR II settlement to evaluate all available RTO options, in collaboration with the Commission and the parties.  Citizens Power likewise urges the Commission to require Duquesne to evaluate the Midwest ISO as an alternative to PJM West membership.

D.
Disposition

We concur with Duquesne and the other parties that approval of the Petition is not warranted at this time.  Particularly in view of the significance of the cost obligations outlined in Duquesne’s Petition that would be imposed upon its ratepayers, it is essential to fully consider the potential impact of the FERC’s decisions relating to generation reserve obligations and the formation of RTOs.  As Duquesne notes, foregoing a ruling on its Petition at this time will enable it to fully assess the impacts of FERC’s proposed and final SMD rules and more particularly to fulfill its obligation to minimize the cost of RTO participation.  

Given the material changes proposed by the FERC, we are satisfied that our consideration and approval of Duquesne’s RTO selection and cost recovery should await issuance of final SMD rules.  With the types of changes being contemplated by the FERC, it is a near certainty that the costs associated with RTO participation may be substantially different than what is in the current Petition pending before us today.  At a minimum, the proposed SMD rulemaking raises sufficient questions about the extent of Duquesne’s future RTO and capacity obligations to warrant withholding judgment on the issues raised by the Petition. Thus, it would not be in the public interest to approve the requested modifications to the POLR II settlement.   

Further, for the reasons advanced by Strategic, we will not hold Duquesne’s Petition in abeyance.  Rather, we recognize the value of ending this proceeding so as to facilitate use of the collaborative process envisioned by the POLR II settlement for addressing issues relating to Duquesne’s participation in an RTO.  To that end, we note that the POLR II settlement provides for Duquesne to negotiate a memorandum of understanding with PJM, continue to evaluate other RTO options that may be in the interest of Duquesne’s customers, and to support an open and collaborative RTO process in which the parties have the ability to participate in negotiations with PJM and other potential RTOs.  It is our expectation that Duquesne will continue to adhere to those provisions in the POLR II settlement.  

Since it is clear that the instant Petition is not ripe for consideration at this time, we will dismiss it without prejudice.  In this manner, Duquesne is free to file a similar petition at the appropriate time to address issues relating to joining an RTO and recovering costs associated with that membership and additional cost obligations that are incurred as a result of their participation in an RTO.  Likewise, we encourage Duquesne and other parties to incorporate all or portions of the record developed here in future proceedings so as to avoid the unnecessary litigation of legal or factual issues that have already been fully addressed.   

As to the commitments set forth in Duquesne’s August 2, 2002 letter, we agree and hereby direct Duquesne, as required by the POLR II settlement and consistent with FERC’s proposed SMD rule, to continue negotiations with PJM West and evaluate any other RTO options that are available.  Further, as part of that process, we will require Duquesne to:

1) assess the impact of the final SMD rule on its obligations to join an RTO and on the potential for new costs or obligations that would be incurred in joining an RTO;

2) participate in negotiations with the RTO, its respective members and stakeholders, as well as this Commission and other affected state commissions, in the creation of new or modified generation reserve requirements; and

3) consider the costs and benefits of RTO participation on a date earlier than September 30, 2004 and, if such participation appears to be in the public interest, for operational, reliability or economic reasons, petition the Commission for approval of any required modifications to the POLR II settlement.

Additionally, we direct Duquesne to file status reports at least every six months, with the first one being submitted within ninety days after issuance of the FERC’s final SMD rule.

The Commission intends to participate in and closely monitor developments in the creation of new FERC regulations relating to standard market design.  Also, we look forward to receiving a new petition from Duquesne for approval for RTO membership once the costs and obligations associated with RTO participation can be finally determined.  

Finally, we wish to express our appreciation to Duquesne in seeking to timely fulfill its obligations regarding RTO membership and to all other parties in this proceeding for their efforts to expedite the handling of this Petition so as to enable Commission review of the Petition prior to the automatic termination of Duquesne’s capacity agreement with Orion.  Although the actions taken by the FERC on July 31, 2002, and especially the questions they have raised about Duquesne’s future obligations, ultimately resulted in our dismissal of the Petition without prejudice, it was important for the Commission to position itself to make a decision on the merits of the Petition prior to August 14, 2002; THEREFORE,

IT IS ORDERED THAT:

1. The Petition of Duquesne Light Company Requesting Modification to POLR II Plan to Permit Participation in PJM West is dismissed without prejudice.

2. Duquesne continue to monitor and evaluate the impact of the final SMD rule on its obligations to join an RTO and on the potential for new costs or obligations associated with RTO membership.

3. Duquesne participate in negotiations with the RTO, and its respective members and stakeholders, as well as this Commission and other affected state commissions in the creation of new or modified generation reserve requirements.

4. Duquesne consider the costs and benefits of RTO participation on a date earlier than September 30, 2004, and if such participation appears to be in the public interest, whether for operational, reliability or economic reasons, petition the Commission for approval of any required modifications to the POLR II settlement.

5. Duquesne provide the Commission with a status report on its effort not less than once every six months, with the first such report being due within ninety (90) days following the issuance of the final SMD rule.







BY THE COMMISSION







James J. McNulty,







Secretary

(SEAL)

ORDER ADOPTED: August 8, 2002

ORDER ENTERED: August 8, 2002
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