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OPINION AND ORDER

BY THE COMMISSION:


Before us for consideration is the Order Certifying Material Question (Certification Order) of Administrative Law Judge (ALJ) Robert A. Christianson, dated July 23, 2002.  By way of the Certification Order, ALJ Christianson denied a Petition for Interim Emergency Relief (Petition) filed by Level 3 Communications, LLC (Level 3) on July 12, 2002.  The Petition seeks injunctive relief against Marianna & Scenery Hill Telephone Company (M&SH), to prevent the termination of telecommunications traffic between M&SH customers and certain Internet Service Providers (ISPs) in Pittsburgh.  

Preliminary Matter


Pursuant to our Rules of Administrative Practice and Procedure, Level 3 and M&SH filed Briefs regarding the material question on August 2, 2002.  See 52 Pa. Code §5.305.



On August 5, 2002, M&SH filed a Motion to Strike Portions of the Brief of Level 3 Communications, LLC.  The Motion to Strike objects to two affidavits filed with the Brief of Level 3, Attachments A and B, and certain references in Level 3’s Brief related to these affidavits.  M&SH essentially argues that the affidavits to which Level 3 refers are not part of the evidentiary record in this case. M&SH explains that the affidavits were not sponsored as statements.  Rather, Level 3 relied upon the oral testimony of its witnesses presented during the course of the July 18, 2002 hearing.  We note that the affidavits, which are the subject of the Motion to Strike, are the affidavits appended to the Level 3 Petition seeking interim emergency relief.  



On August 7, 2002, Level 3 filed its Answer to the Motion to Strike stating that the affidavits were the contained in the oral testimony of its witnesses.



In view of the fact that we are not relying on the material referenced in the Motion, the Motion to Strike is deemed moot.  

Background



On July 12, 2002, Level 3 filed a Formal Complaint and Petition seeking to prohibit any termination, suspension, interruption or modification of the exchange of traffic between Level 3 and Marianna.   In the Formal Complaint, Level 3 avers that such action by M&SH would disrupt service between Level 3 customers and M&SH customers.  



Level 3 is authorized to provide competitive local exchange carrier (CLEC) service and competitive access provider (CAP) service in Verizon Pennsylvania Inc.’s (Verizon PA) service area.  Level 3 has obtained appropriate authorizations from this Commission to engage in those activities and has an approved interconnection agreement between itself and Verizon PA.  See Joint Petition of Verizon Pennsyvlania, Inc. and Level 3 Communications, LLC, Docket No. A-310633F0002 (Order entered April 23, 2001).



Level 3 avers that it conducts operations in the Washington, PA rate center served by Verizon PA.  As part of its operations in the Washington rate center, Level 3 provides local telecommunications services to ISP customers.  Local traffic exchanged between Verizon PA and Level 3 flow through Verizon PA tandem switches.  This is required by the Verizon PA/Level 3 Interconnection Agreement.  Under the Verizon PA/Level 3 Interconnection Agreement, Verizon PA will transit calls between Level 3 and third-party carriers, such as M&SH, through the Verizon PA tandem switches. Level 3 understands that Verizon PA will only transit such third-party calls through a tandem switch.  Consequently, when a M&SH customer places a call to a Level 3 customer, the call is routed to the Verizon PA tandem switch and Verizon PA “hands” that call off to Level 3 for completion.  



M&SH takes the position that Level 3’s business operations in the Washington rate center amount to the creation of “virtual NXXs,” a practice which M&SH alleges has been declared unlawful by Commission Order.  See Application of MFS Intelenet of Pennsylvania, Inc., Docket No. A-310203F002 (Short Form Order entered July 31, 1996) (MFS II); and Petition of Focal Communications Corporation of Pennsylvania For Arbitration Pursuant to Section 251(b) ……..…, Docket No. A‑310630F0002 (Order entered August 17, 2000) (Focal).  



M&SH explains that Level 3 has converted toll calls to local calls under the following circumstances.  Level 3 has obtained the 724-825 NXX code from the North American Numbering Plan Administrator (NANPA) indicating that this NXX code should be associated with Verizon PA’s Washington rate center.
 However, M&SH states that some telephone numbers are actually given by Level 3 to Internet Service Providers (ISPs) located in the Pittsburgh exchange and which is outside of M&SH’s local calling area. The crux of M&SH’s objection to Level 3’s business practices is stated below:

Because the NXX number block is claimed to be assigned to a rating center within the local calling area of Marianna & Scenery Hill, the incumbent carrier’s switch misreads (and mis-rates) the call as local.  By misleading Marianna & Scenery Hill’s switch into affording local call treatment for a toll call, the practice of “virtual NXX” denies the payment of access charges and toll compensation to the incumbent carrier and causes Marianna & Scenery Hill’s long distance trunks to carry the longer call duration of Internet traffic for free.

(M&SH Answer, p. 2). 



M&SH advises that through the alleged mis-assignment of numbers, Level 3 is able to avoid payment of the access charges that all other interexchange carriers (IXCs) must pay in handling traffic between M&SH and Pittsburgh.  Also, M&SH argues  that Pennsylvania law and approved tariffs require IXCs,  such as Level 3 is one, to pay Feature Group D originating access charges when they handle customers’ calls to Pittsburgh.  



M&SH’s switch rates the traffic as a local call
 M&SH states that, pursuant to the Local Exchange Routing Guide (LERG),
 Level 3 has requested that calls to its 724-825 NXX code be routed to Level 3’s switch in Pittsburgh.  The only facilities M&SH has in Pittsburgh are toll trunks.   M&SH became aware of the problem in April 2002, when it discovered that it was handling a large amount of traffic on a local basis for a telephone number that was supposedly assigned to Verizon PA’s Washington office.



M&SH further states that such operations will cause it to incur an access expense on the Verizon PA terminating end for Level 3’s traffic. Verizon PA has billed M&SH for transit of the traffic to Level 3’s “virtual NXX’s” in Pittsburgh. 



M&SH contacted Level 3 on or about May 14, 2002, and advised Level 3 that it would only carry the traffic at issue for another thirty days while the parties discussed the establishment of a lawful and mutually satisfactory arrangement. Negotiations did not produce a mutually acceptable arrangement.
  As a result, M&SH indicated that, as of the end of the most recent negotiating period, July 20, 2002, it would route calls to the 724-825 NXX code to Washington, PA – the designated rate center and not to Pittsburgh where they had been routed previously. M&SH decided to take this action because the numbers in question are associated with the Washington exchange. 



The Formal Complaint and Petition followed.  Level 3 has advised that a seven-day notice to customers informing them that they could experience a failure of telephone calls to their ISP was provided by M&SH on July 20, 2002.  We are further advised that on July 27, 2002, M&SH began routing the traffic to its Washington, PA rate center and this has resulted in a failure of these calls to be completed. 


On July 18, 2002 a hearing was held before ALJ Christianson concerning the petition for interim emergency relief.  ALJ Christianson denied the interim emergency relief petition.  Then, on July 23, 2002, he issued a Certification Order.  ALJ Christianson discussed the positions of the parties, as follows:

This proceeding is based upon traffic between M&SH customers and internet providers in Pittsburgh.  This traffic is local service, as now experienced by these [M&SH end-user] customers.  At this time there are close to 65 such [internet service provider] customers [in the Pittsburgh exchange that have been assigned 724-825 telephone numbers].  An EAS arrangement between M&SH and Verizon [PA] operations in the City of Washington, Washington County is also involved here, by serving to make the traffic local.  The situation is somewhat complicated but Level 3 asserts that this traffic [from M&SH customers to Pittsburgh ISPs with 724-825 telephone numbers] is proper and should continue while M&SH finds various faults with the situation.

The parties have been seeking a solution to their problems for a few weeks.  Recently, members of the Commission’s FUS [Bureau of Fixed Utility Service] staff were involved in the process.  M&SH has established various deadlines for termination of this traffic (again, the details are rather complicated).  We held the hearing under a M&SH termination deadline of Saturday, July 20, 2002.  However, actual termination action was delayed because of a notice and response period (of seven days) to the 65 customers of M&SH.  This notice and response period was negotiated and adopted on Friday, July 19, 2002.

(Certification Order, p. 2).



ALJ Christianson discussed the pertinent criteria for an issuance of interim emergency relief, denied the emergency relief and certified the denial to the Commission for review.

Discussion

The material question certified by ALJ Christianson is as follows:

Should the Commission prohibit M&SH from taking any action that suspends, interrupts, modifies or terminates the exchange of end user customer service with Level 3?



To prevail on its request for interim emergency relief, Level 3 must establish by a preponderance of the evidence that the facts and circumstances of the case satisfy the four requirements set forth in Section 3.7(a) of our Rules of Administrative Practice and Procedures.  All elements must be met for relief to be appropriate.  The failure of a petitioner to prove any one of the elements compels the denial of such relief.  Crums Mill Associates, et al. v. Dauphin Consolidated Water Supply, Docket No. C‑00934810 (Order entered April 16, 1993), slip op. at 4 (Crums Mill); Leonard v. Thornburgh, 463 A.2d 77 (Pa. Cmwlth.1983).


The four elements are: (1) that its right to relief is clear, (2) that there is an immediate need for relief, (3) that the failure to grant the relief would result in irreparable harm, and (4) that the requested relief would not injure the public interest.  52 Pa. Code §3.7(a); also Big Apple Dinner Theater, Inc. v. The Bell Telephone Company of Pennsylvania, Docket No. C-00934817 (Order entered June 13, 1994); Land Yacht Motorcars, Inc. v. Bell Atlantic-Pennsylvania, Inc., Docket No. C-0099254 (Order entered June 26, 2001).

(1) Is the Right to Relief Clear?



Yes, the right to relief is clear.  At this stage we are not required to determine the merits of the controversy, only that, in addition to satisfying the other criteria, the claim raises substantial legal questions.  Land Yacht, supra.  We find that Level 3 raises a substantial legal claim on the merits.  Further, we find that M&SH acted inappropriately by executing a self-help remedy.  Both parties included FUS in their discussions on July 9, 2002.  At that time, both parties were advised by the Commission that the staff of FUS did not have the authority to rule/arbitrate a resolution to the dispute.  Further, both parties were advised to seek a formal resolution through appropriate means (i.e. formal complaint, Alternative Dispute Resolution mediation, Emergency Order).  M&SH choose not to utilize these procedures in place at the Commission and instead executed a self-help remedy that jeopardized access to the Internet. 


We are persuaded that policy considerations counsel in favor of maintaining the status quo.  In this case, the status quo is as it existed prior to M&SH’s self-remedy of re-routing Level 3’s traffic on July 27, 2002. M&SH, in conjunction with Law Bureau, shall draft a notice rescinding M&SH’s July 20, 2002 letter which notified customers of the change in service.  M&SH shall mail the notice of rescission to all the customers who received the July 20, 2002 letter and M&SH shall reroute the Level 3 traffic in the manner in which that traffic was routed prior to July 27, 2002.



(2)
Is the Need for Relief Immediate?


Yes, the need for relief is immediate. When faced with the question of whether ILECs should have the obligation to complete calls if underlying intercarrier arrangements for such calls do not compensate the ILECs in a proper manner, we conclude that all carriers are obligated to complete calls where it is technically feasible to do so regardless of whether they believe that the underlying intercarrier compensation arrangements for completion of calls are proper. 

Notwithstanding the vigorous legal and policy dispute that exists between Level 3 and M&SH, both TA-96 and the Public Utility Code, 66 Pa. C.S. §1501, express a clear statutory mandate to provide reasonably continuous service.  Thus, when M&SH implemented its self-help remedy, it threatened the reasonably continuous service to customers thereby requiring this Commission to take this dramatic action.



(3)
Is the Harm Irreparable to Level 3?

Yes, Level 3 will suffer irreparable harm resulting from M&SH’s self-help remedy of re-routing the traffic to Verizon PA’s end office in Washington, PA.  Level 3 may not only incur economic or financial losses, but also damage to its business reputation from which it may not be able to recover.  

Notwithstanding this conclusion, we also acknowledge the fact that M&SH itself stands to suffer harm should it not have taken the steps of re-routing this traffic to Washington, PA.    Generally, in analyzing the factors for granting interim emergency relief, our focus is strictly on the harm to the Petitioner.  Nevertheless, in this particular case, we recognize that preservation of the status quo will also result in M&SH suffering financial harm.  First, M&SH could be exposed to substantial loss of access charges, originating and terminating charges, and transport/transit charges. Second, we are concerned that the continuation of this arrangement could result in the clogging of the limited capacity of M&SH’s trunks with the longer call duration of ISP traffic, thereby jeopardizing continuous and reliable service to end-users of both parties.  

Thus, we direct that the following steps be taken in order to mitigate the harm to M&SH as a result of our conclusion: Level 3 is to either obtain a surety bond or to place in a separate bank escrow account an amount equal to these charges.  Within five days of the entry date of this Order, Level 3 shall provide the appropriate documentation verifying the establishment of the surety bond or escrow account.  Further, as a result of the fact that Verizon PA is involved in this matter, we direct that Verizon PA be made an indispensable party to this case.  

Moreover, we also direct that this matter move forward in an expeditious manner culminating in a recommended decision within 45 days of the entry date of this Order with a 10 day exception period and seven days for reply exceptions.  We will expect to have our final decision in this matter for the October 24, 2002 public meeting. 



(4)
Is the requested relief in the Public Interest?



Yes, the requested relief is in the public’s interest for several reasons.  First, strong statutory pronouncements favor reasonably continuous service and disfavor the disruption of telecommunications traffic, which is part of the Public Switched Telephone Network.  We find that the self-help remedy utilized M&SH was not in the public’s best interest.  As previously discussed, the parties should have sought the appropriate forum for expedited resolution prior to taking action which directly threatened the reasonably continuous service of end-user customers.  

Second, the public’s interest in preserving existing area codes demands that carriers efficiently use their numbering resources.  For several years now, this Commission has been in the forefront in implementing number conservation measures in the Commonwealth including thousands-block number pooling which was implemented in the 724 area code on October 29, 2001.  Of concern to us is the fact that the record as developed so far (Trans. 62-63) indicates that Level 3 has potentially used NXX codes in a manner contrary to this Commission’s stated policy regarding number conservation.  In the Focal Order we prohibited carriers from “assigning telephone numbers to customers using NXX codes that do not correspond to the rate centers in which the customers’ premises are physically located” and stated that any failure to comply with this directive would be subject to civil penalties for violations under Section 3301 of the Public Utility Code.  Focal at 42‑43.  

Consequently, we will direct Level 3 to refrain from assigning any previous unassigned numbers from its NXX codes to ISPs residing outside of the rate center to which that NXX code is associated pending a final order in this matter.  Further, we direct the ALJ and the parties to develop a record on the issue of Level 3’s NXX utilization and its participation in the pooling in 724 area code.
  The record should also examine whether civil penalties should be imposed against Level 3; THEREFORE,



IT IS ORDERED:

1. That the Motion to Strike Portions of the Brief of Level 

Communications, LLC, that was filed by Marianna & Scenery Hill Telephone Company on August 5, 2002, is moot, consistent with this Opinion and Order.

2. That the Petition for Emergency Relief by Level 3 Communications, 

LLC is hereby granted, to the extent consistent with the discussion contained in this Opinion and Order. 

3. That the certified Material Question is answered in the affirmative 

and the Order denying emergency relief shall be reversed consistent with this Opinion and Order.

4. That a copy of this Order shall be served upon Verizon Pennsylvania 

Inc. who is hereby made an indispensable party to these proceedings.

5. That, within five (5) days of the date of entry of this Opinion and 

Order, Level 3 Communications, LLC shall provide appropriate documentation demonstrating either a surety bond or the establishment of a bank escrow account consistent with this Opinion and Order.

6. That upon receiving appropriate surety bond or bank escrow 

documentation from Level 3, Marianna & Scenery Hill Telephone Company shall then immediately restore the status quo relative to the routing of this traffic as it existed prior to July 27, 2002.

7. That Marianna & Scenery Hill Telephone Company, in 

Conjunction with Law Bureau shall draft a notice rescinding M&SH’s July 20, 2002 letter and that Marianna & Scenery Hill shall mail the rescinding notice to all customers who received the July 20, 2202 letter.

8. That this matter is remanded to the Office of Administrative Law 

Judge for such expedited proceedings resulting in a Recommended Decision within 45 days of the entry date of this Order. 

9. That the record in this matter be expanded to include Level 3, LLC’s 

NXX utilization and its participation in the pooling of the 724 area code and whether civil penalties should be imposed against Level 3.

10. That Level 3, LLC is directed to immediately refrain from assigning 

any previously unassigned numbers from its NXX codes to Internet Service Providers residing outside of the rate center to which that NXX code is associated pending a final order in this matter.

11. That a copy of this Order shall be served upon Verizon Pennsylvania 

Inc. and the presiding Administrative Law Judge shall pursue whether Verizon Pennsylvania Inc. should be deemed an indispensable party to these proceedings.  








BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  August 8, 2002

ORDER ENTERED:  August 8, 2002

� 	NXX codes are the first three digits of a 10-digit telephone number and have been traditionally distributed to telephone companies in these blocks of 10,000 telephone numbers. On October 29, 2001, however, this Commission implemented mandatory thousands-block number pooling for the 724 area code, which means that telephone numbers are now distributed in blocks of one thousand.  See Implementation of Number Conservation Measures Granted to Pennsylvania by the Federal Communications Commission in its Order released July 20, 2000 – 1K Pooling, Docket Nos. M-00001427, P-00961072F0002 (order entered July 19, 2001).  All LNP-capable carriers in the 724 area code are required to participate in this number conservation measure.


� There is no viable alternative to the current system, under which carriers rate calls by comparing the originating and terminating NPA-NXX codes.  The NPA-NXX rating is an industry wide established compensation mechanism.  Attempting to rate calls by their geographical starting and ending point raises billing and technical issues that have no concrete, workable solutions at this time.  Petition of WorldCom, Inc. Pursuant to Section 252(e)(5) of the Communications Act for Preemption of the Jurisdiction of the Virginia State Corporation Commission Regarding Interconnection Disputes with Verizon Virginia Inc. and for Expedited Arbitration, CC Dkt. No. 00-218 (Order released July 17, 2002) at paragraph 301.


� The LERG is a document issued by Telcordia (formerly Bellcore) that is used to identify NPA-NXX routing and homing information, as well as network element and equipment designation.  It contains a listing of local routing data such as destination codes, switching entities, rate centers and locality information by LATA.  The LERG is an essential tool for networking planning.  


�	The parties, among other discussions, attempted to negotiate the dispute at a facilitation session in which the Commission’s Bureau of Fixed Utilities Services (FUS) participated on July 9, 2002.


� 	52 Pa. Code §3.10 requires that when a presiding officer rules on a Petition for interim emergency relief, the ruling must be certified to the Commission as a material question.


� We note that as of August 6, 2002, Level 3 has a combined total of 58 NXX codes in all of Pennsylvania’s nine active area codes





6
14
346653


