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CONCURRING STATEMENT OF 
COMMISSIONER TERRANCE J. FITZPATRICK


These proceedings involve the complaints filed by the Office of Consumer Advocate (OCA) against the requests of the above-named electric utilities to recover increased state tax liability pursuant to 66 Pa. C.S. §2804(16).  Administrative Law Judge (ALJ) Wayne Weismandel issued Decisions in which he recommended dismissing the complaints.  Exceptions were filed by certain parties, mainly OCA and groups of industrial customers.  The Office of Special Assistants (OSA) now recommends that we deny these Exceptions and dismiss the Complaints.  I agree with the OSA recommendations.


In my view, the ALJ and OSA are correct in concluding that the issues raised here fall outside the scope of a “single issue rate case” under 66 Pa. C.S. §2804(16).  This conclusion is based upon a legal interpretation of the statute.  It is unfortunate, however, that the Commission did not reach this conclusion three months ago when the legal issue was ripe for decision in the context of OCA’s “Petition for Review of and Answer to a Material Question.”  If the Commission had addressed the legal issue then, as I argued that it should, everyone involved would have been spared the time and expense associated with the additional hearings, briefs, etc.  Since the purpose of a trial-type hearing is to resolve factual issues
, and our decision in this case turns on a legal issue, the additional proceedings over the past few months have not served any useful purpose.

In the future, I hope that the Commission makes administrative efficiency a higher priority.

DATED:
August 8, 2002
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Terrance J. Fitzpatrick








Commissioner

� See e.g., Diamond Energy Company v. Pa. Public Utility Commission, 653 A.2d 1360 (Pa. Commw. 1995).





