BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Attilio DiFilippo, Jr.
:




:



        vs.
:
Docket No.
C-20027116


:



PECO Energy Company
:



INITIAL DECISION

GRANTING MOTION TO DISMISS COMPLAINT

Before

MARLANE R. CHESTNUT

Administrative Law Judge 

I.
HISTORY OF THE PROCEEDING


On March 7, 2002, Attilio DiFilippo, Jr. (DiFilippo or complainant) filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission).  This Complaint, filed against respondent PECO Energy Company (referred to in the Complaint as “PECO Gestapo”), stated in full (with the line “What is your complaint?” crossed out):

To the Payola Pimps.  You people think it is a joke.  I am a 69-year old senior citizen living on a very fixed income from Social Security disability, I don’t get any payola.  I am tired of you ass-kissing jews approving raise after raise to the utilities.  You people have so permeated our society that the country has become sick like a chicken with lice.  Wasn’t the 5.3 billion you approved for the phantom stranded costs enough?  You people use the same tactics that Bush and his bunch use, that is, “might makes right.”  You know that I cannot afford a lawyer or a hearing.



The Prayer for Relief was blank.



An Answer to the Complaint was timely filed on April 8, 2002, in which respondent PECO denied the material allegations of the Complaint, specifically denying that PECO is the “Gestapo” and which as New Matter noted that “complainant has failed to set forth a violation by PECO Energy of the Public Utility Code, PECO Energy’s Tariff, a Commission Order, or any other regulation or law over which the Commission has jurisdiction.”  



By Telephone Hearing Notice dated May 21, 2002, a telephonic hearing was scheduled for July 23, 2002 and the matter was assigned to me.  On May 24, 2002, I issued a Prehearing Order that informed the parties of various procedural requirements.



On May 31, 2002, PECO filed a Motion for Judgment on the Pleadings, stating that it was entitled to judgment as a matter of law.  Specifically, it alleged that due to the operation of either res judicata or collateral estoppel, the instant Complaint should be dismissed as three prior Complaints filed by complainant at Docket No. C-00970099 had been dismissed with prejudice by Commission Final Order entered June 23, 1997.



No Answer to the Motion was received.



On July 9, 2002, PECO filed a Preliminary Motion to Dismiss Complaint, which apparently is intended to replace its prior Motion for Judgment on the Pleadings.  In this Motion, PECO repeats its argument that it is entitled to judgment as a matter of law by res judicata and/or collateral estoppel (noting that the dismissal of complainant’s prior Complaints had been with prejudice) and also asserts that the complainant is using the Commission’s process for “vexatious litigation.”  PECO also asserts that the Complaint should be dismissed pursuant to 52 Pa. Code §§5.22(a)(5) and 5.101(a)(2) as it is insufficient in form and substance since it fails to contain any prayer for relief. 



Pursuant to 52 Pa. Code §§5.101(d) and 1.56(b), the response to the Motion was due on or before July 22, 2002. 



In order to allow complainant DiFilippo an opportunity to respond to the outstanding Motion, the hearing scheduled for July 23, 2002 was continued by Order dated July 16, 2002.



On July 17, 2002 I received a fax from PECO counsel Shari Gribbin, Esq., including what appeared to be complainant’s response to the Motion.  Written on the back of the cover letter of the Motion was the following:  “Shari Gibbin (sic):  F*** you and all the other Jew bastards involved in the PECO Gestapo.”
  This apparently was sent only to Ms. Gribbin, not served on me or filed with the Commission.



As discussed in more detail below, the Motion will be granted and the Complaint dismissed.

II.
FINDINGS OF FACT


1.
The complainant in this proceeding is Attilio DiFilippo, Jr., whose address is listed on the Complaint as P.O. Box 251, Avondale, PA 19311.



2.
The respondent in this proceeding is PECO Energy Company, which supplies residential electric service to complainant.



3.
On February 3, 1997 and April 4, 1997 complainant filed three formal Complaints, which were consolidated at Docket No. C-00970099.  



4.
The consolidated Complaints at Docket No. C-00970099 were dismissed with prejudice by Initial Decision of Administrative Law Judge Michael Schnierle, dated May 6, 1997 and adopted by Commission Final Order entered June 23, 1997.



5.
On March 7, 2002, complainant filed the instant Complaint. This Complaint, filed against respondent PECO Energy Company (referred to in the Complaint as “PECO Gestapo”), stated in full (with the line “What is your complaint?” crossed out):

To the Payola Pimps.  You people think it is a joke.  I am a 69-year old senior citizen living on a very fixed income from Social Security disability, I don’t get any payola.  I am tired of you ass-kissing jews approving raise after raise to the utilities.  You people have so permeated our society that the country has become sick like a chicken with lice.  Wasn’t the 5.3 billion you approved for the phantom stranded costs enough?  You people use the same tactics that Bush and his bunch use, that is, “might makes right.”  You know that I cannot afford a lawyer or a hearing.

The Prayer for Relief was blank.



6.
An Answer to the Complaint was timely filed on April 8, 2002, in which respondent PECO denied the material allegations of the Complaint, specifically denying that PECO is the “Gestapo” and which as New Matter noted that “complainant has failed to set forth a violation by PECO Energy of the Public Utility Code, PECO Energy’s Tariff, a Commission Order, or any other regulation or law over which the Commission has jurisdiction.”  



7.
On May 31, 2002, PECO filed a Motion for Judgment on the Pleadings, stating that it was entitled to judgment as a matter of law.  Specifically, it alleged that due to the operation of either res judicata or collateral estoppel, the instant Complaint should be dismissed as three prior Complaints filed by complainant at Docket No. C-00970099 had been dismissed with prejudice by Commission Final Order entered June 23, 1997.  No Answer to the Motion was received.



8.
On July 9, 2002, PECO filed a Preliminary Motion to Dismiss Complaint, which apparently is intended to replace its prior Motion for Judgment on the Pleadings.  In this Motion, PECO repeats its argument that it is entitled to judgment as a matter of law by res judicata and/or collateral estoppel (noting that the dismissal of complainant’s prior Complaints had been with prejudice) and also asserts that the complainant is using the Commission’s process for “vexatious litigation.”  PECO also asserts that the Complaint should be dismissed pursuant to 52 Pa. Code §§5.22(a)(5) and 5.101(a)(2) as it is insufficient in form and substance since it fails to contain any prayer for relief.



9.
On July 17, 2002 I received a fax from PECO counsel Shari Gribbin, Esq., including what appeared to be complainant’s response to the Motion.  Written on the back of the cover letter of the Motion was the following:  “Shari Gibbin (sic):  F*** you and all the other Jew bastards involved in the PECO Gestapo.”  This apparently was sent only to Ms. Gribbin, not served on me or filed with the Commission.

III.
DISCUSSION


There is no question whatsoever that this Complaint should be dismissed and that the Commission should direct that no further complaints be accepted from Mr. DiFilippo.  There are multiple grounds for this conclusion.  These grounds include, but are not limited to, res judicata and collateral estoppel, insufficiency as to substance, failure to state a prayer for relief, and abuse of the Commission’s complaint process.



First, this Complaint is barred by the application of res judicata and collateral estoppel.  As explained in detail in PECO’s Motion, the doctrine of res judicata requires that the two actions possess the following common elements:  (1) identity of the thing sued upon; (2) identity of the cause of action; (3) identity of the parties; and (4) identity of the capacity of the parties.  Stevens Painton Corp. v. First State Ins. Co., 746 A.2d 649 (Pa.Super. 2000); Ehrhart v. PPL Electric Utilities Corp., d/b/a/ PPL Utilities, Inc., Docket No. C-00015253, Commission Opinion and Order entered September 4, 2001; Jurena v. Verizon Pennsylvania, Inc., Docket No. C-00015001, Commission Opinion and Order entered September 4, 2001.



Similar to the doctrine of res judicata is the doctrine of collateral estoppel; however, it is a broader concept.  Collateral estoppel operates to prevent a question of law or an issue of fact that has been once litigated and adjudicated finally in a court of competent jurisdiction from being relitigated in a subsequent suit.  The four requirements for a plea of collateral estoppel to prevail are:  (1) the issue decided in the prior adjudication is identical with the one presented in the later action, (2) there was a final judgement on the merits, (3) the party against whom the plea is asserted was a party or in privity with the party to the prior adjudication, and (4) the party against whom the plea is asserted has had a full and fair opportunity to litigate the issue in question in the prior action.  Day v. Volkswagenwerk Aktiengesellschaft, 464 A.2d 131, 1318-1319 (Pa. Super. 1983).  Collateral estoppel is a doctrine of issue preclusion that seeks to prevent the relitigation of a finally litigated issue in a subsequent proceeding between same parties.  Baker v. Pa. Human Relations Comm., 462 A.2d 881 (Pa. Commw. 1983); Ehrhart, supra.



The essential inquiry is whether the ultimate and controlling issues have been decided in a prior proceeding where the parties had an opportunity to appear and assert their rights.  As correctly noted by PECO, res judicata applies to claims that were actually litigated, as well as those “that could have litigated in the first action.”  Balent v. City of Wilkes-Barre, 669 A.2d 309, 313, 1995 Pa. LEXIS 1425; Daniels v. Pa. Public Utility Commission, 1998 U.S. Dist. LEXIS 10732, **13-14 (E.D. Pa. 1998); Ehrhart, supra at 4 (“The Complainant had the opportunity at that time to litigate the relevant issues in the previous proceeding, but he failed to do so.  Thus, we conclude that the Final Order entered on March 13, 2000, constituted a final adjudication on the merits of the Complainant’s claims.”); Jurena, supra at 4.



The previous Complaints filed at Docket No. C-00970099 were described in Administrative Law Judge Schnierle’s Initial Decision, attached to PECO’s Motion as Exhibit C.  The first two (they arrived in the same envelope) contained the following allegations:

3.
What is your complaint?


I have been harassed by the Company to the point where I will no longer take it.  This has been going on for years, the incidents are too numerous to list here.  PECO uses computers and recorded conversations so they are well equipped to list all my complaints.

4.
What do you want the Commission to do about your complaint?


It seems to me PUS (sic) is little more than a rubber stamp for the utilities.  Every time I have contacted them they side with the utilities.  I would like some order of fairness in their decisions.



The second stated:

3.
What is your complaint?


Does any member know of any other Company who invests money for bigger profits and then is allowed to turn around and make their customers pay for these investments?  This is what PECO wants the PUC to allow them to do.  Do not be fooled by the motly rate cut they are proposing.  I’m sure the PUC is aware of the fact that we under PECO pay a rate 50% higher than the highest in the Country.  How much more will the PUC allow us to be screwed?



In response to PECO’s Motion for a More Specific Pleading, complainant sent to PECO’s counsel (who forwarded it to Administrative Law Judge Schnierle) a letter which stated:


You do not need dates etc. from me.  The problems I have had with the elec. gestapo are well-documented in your records.  You are a ass-hole to write such a letter.  Furthermore you and the PUC (your bed partner), the elec. gestapo can go to hell.



The “complimentary close” above complainant’s signature was “Not the fool you think.”



By Order dated April 1, 1997, Administrative Law Judge Schnierle granted PECO’s Motion and directed complainant to file an amended complaint within 20 days of the Order.  He also cautioned complainant to refrain from the use of foul language and malicious characterizations of others in his pleadings.  On April 10, 1997 Administrative Law Judge Schnierle received the following letter from complainant (attached to PECO’s Motion as Exhibit C):

I knew when I filed these complaints that nothing would be done.  I only filed so I would have a record of my filing.  I expected no other response than the one I got from you.  You are a ass kissing payola pimp.  Again if the electric gestapo can be responsible for the deaths of people without any concern from people like you, my case fades in the face of these facts.

P.S. Read Vince Fumo’s article in last Tuesday’s Inquirer.  [Emphasis in original]



No amended complaint was filed by Mr. DiFilippo.  Therefore, by Initial Decision dated May 6, 1997, Administrative Law Judge Schnierle dismissed the Complaints at Docket No. C-00970099 with prejudice.
  No exceptions were filed to the Initial Decision, which was adopted by the Commission by Final Order entered June 23, 1997 (attached to PECO’s Motion as Exhibit D).



There is no question that the conditions required for res judicata and collateral estoppel are present here.  The parties and their capacities are identical.  There was a final decision rendered by the Commission.  Obviously, while the prior Complaints included other issues (such as wiretapping), they also contained complainant’s opinion that the Commission inadequately regulates PECO.  This is the sole issue presented in the current Complaint.  In fact, complainant simply repeats his view of the Commission as “payola pimps” and PECO as the “Gestapo.”



No exceptions were filed by complainant to the Initial Decision issued at Docket No. C-00970099.  The Commission’s Final Order entered on June 23, 1997, has not been “set aside, annulled or modified on judicial review.”  Consequently, the Final 

Order entered on March 13, 2000, is final and binding pursuant to Section 316 of the Public Utility Code, Pa.C.S. §316 which precludes a collateral attack upon a Commission order that has not been reversed upon appeal.


Not only is this Complaint clearly barred by application of res judicata and collateral estoppel, it is barred by the express terms of the Commission’s Final Order at Docket No. C-00970099, which dismissed the prior Complaints with prejudice.  Obviously, the Commission intended that complainant would not be permitted to file subsequent complaints which address any of the issues raised in his prior Complaints.



PECO and the Commission obviously have expended considerable resources in addressing both the prior and present Complaints.  PECO should be able to rely on the Commission’s prior dismissal with prejudice of the prior Complaints.  Neither PECO nor the Commission should be forced to devote resources relitigating a complaint that was the subject of a valid final order.



Second, pursuant to 52 Pa. Code §5.101(a)(2), the Complaint should be dismissed because it is insufficient as to substance, as it fails to set forth any violation by PECO of the Public Utility Code, the Commission’s regulations, or of any order of the Commission and fails to contain a prayer for relief.  Reading the Complaint, the reasonable conclusion to be drawn is that it is the Commission (i.e., the “payola pimps”) which is the subject of complainant’s displeasure, as it has failed to restrain the “PECO gestapo.”  There is no allegation that PECO has violated any section of the Public Utility Code, any Commission regulation or order or any provision of PECO’s tariff.  In addition, the Complaint is insufficient as to form.  The regulations promulgated by the Commission at 52 Pa. Code §5.22(a)(5) require that formal complaints must contain “a clear statement of the relief sought.”  No such statement was contained in the Complaint – in fact, that section of the Complaint form was left blank.  Therefore, the Complaint is properly dismissed.



Third, the Complaint should be dismissed because complainant is abusing the Commission’s complaint process.  Despite being warned by Administrative Law Judge Schnierle against the use of foul language and malicious characterizations, complainant has continued to do so.  No party should have to tolerate a response to a properly filed motion that states:  “F*** you and all the other Jew bastards involved in the PECO Gestapo.”



Complainant obviously violated 52 Pa. Code §1.35(c)(1)(iii) and (iv), which state that the signature of a person represents certification that “The document is well-grounded in fact and is warranted by existing law or a good faith argument for the extension, modification or reversal of existing law, to the best of the person’s knowledge, information and belief formed after reasonable inquiry” and that the “document is not interposed for an improper purpose, such as to harass or to cause unnecessary delay or needless increase in the cost of litigation.”  Sanctions for violation of these subsections, pursuant to 52 Pa. Code §5.135(c)(2) include striking of the document, dismissal of the proceeding or the imposition of civil penalties.  In addition, 52 Pa. Code §1.4(e) states that the Commission “may order redundant, immaterial, impertinent or scandalous matter stricken from documents filed with it.”  There is no question that the Complaint, at the very least, contains impertinent and/or scandalous matter.  In fact, the entire Complaint is nothing but impertinent and scandalous and could be stricken on this ground alone.



As discussed above, there are numerous, independent grounds for striking or dismissing the Complaint.  These include res judicata and collateral estoppel, the fact that the previous Complaints were dismissed with prejudice, the insufficiency as to substance by failing to allege any violation of any statute, regulation or order, the failure to state a claim for relief, the bad faith represented by the Complaint as well as impertinent and scandalous language. 



Section 703 of the Public Utility Code, 66 Pa.C.S. §703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  See also, 52 Pa. Code §5.21(d).  The public interest does not require a hearing in this complaint because Mr. DiFilippo had the opportunity to have a hearing in the earlier case.  It would be a complete waste of the Commission’s limited resources to entertain multiple complaints from the same complainant regarding the same issues.  In addition, the Complaint is deficient both in form and substance.  Accordingly, I conclude that this complaint should be dismissed with prejudice pursuant to 66 Pa.C.S. §703(b).



In addition, because of complainant’s abuse of the Commission’s complaint process, the Commission should direct the Secretary not to accept further complaints from this individual.  Manu v. AT&T Communications, Inc., Docket Nos. F-0090291, C-009029141, C-009034790, C-00923621, C-00924554, Commission Opinion and Order entered May 4, 1994; Dinio v. Duquesne Light Company, 91 PaPUC 550, 559 (1998). 

IV.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject-matter of this proceeding.



2.
Pursuant to 66 Pa.C.S.A. §701, any person may “complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, which the Commission has jurisdiction to administer, or of any order or regulation of the commission.”



3.
The issues raised in this complaint, and the parties to this complaint, are identical to the issues and parties in a prior complaint proceeding at Docket No. C-00970099.  Those three consolidated Complaints were dismissed with prejudice pursuant to Commission Final Order entered June 23, 1997.



4.
Pursuant to 66 Pa.C.S.A. §316, the Commission’s Final Order at Docket No. C-00970099 is final and binding.



5.
 The formal Complaint filed by Attilio DiFilippo, Jr. at Docket No. C-20027116 is barred by the application of the doctrines of res judicata.



6.
 The formal Complaint filed by Attilio DiFilippo, Jr. at Docket No. C-20027116 is barred as a collateral attack on the Commission's Final Order at Docket No. C-00970099.



7.
 The formal Complaint filed by Attilio DiFilippo, Jr. at Docket No. C-20027116 is barred by the express terms of the Commission’s Final Order at Docket No. C-00970099, which dismissed the Complaints with prejudice.



8.
The formal Complaint filed by Attilio DiFilippo, Jr. at Docket No. C-20027116 is insufficient as to substance, and therefore should be dismissed.  52 Pa. Code §5.101(a)(3).



9.
The formal Complaint filed by Attilio DiFilippo, Jr. at Docket No. C-20027116 is insufficient as to form, and therefore should be dismissed.  52 Pa. Code §5.101(a)(3); 52 Pa. Code §5.22(a).



10.
The formal Complaint filed by Attilio DiFilippo, Jr. at Docket No. C-20027116 contains impertinent and scandalous matter and therefore is properly dismissed.  52 Pa. Code §§1.35, 1.36.



11.
Complainant Attilio DiFilippo, Jr. has abused the Commission’s complaint process, and no further formal complaints should be accepted from him.



12.
Dismissal of the formal Complaint filed by Attilio DiFilippo, Jr. at Docket No. C-20027116 is clearly warranted and free from doubt.



13.
The Commission is empowered to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa.C.S.A. §703(b), 52 Pa. Code §5.21(d).



14.
A hearing in this matter is not necessary in the public interest.

V.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Motion to Dismiss Complaint filed by PECO Energy Company at Docket No. C-20027116 is granted;



2.
That the Complaint filed by Attilio DiFilippo, Jr. at Docket No. C-20027116 is dismissed with prejudice;



3.
That Attilio DiFilippo, Jr. is precluded from filing any further formal complaint.  Any such further complaint shall be dismissed without further proceedings; and



4.
That the record at Docket No. C-20027116 be marked closed.

Date
August 8, 2002

______________________________________




MARLANE R. CHESTNUT




Administrative Law Judge

�	I have edited the obscenity. 


�	This included dismissal of the third Complaint, filed April 4, 1997 requesting damages for alleged wiretapping, which Administrative Law Judge Schnierle explained was not within the Commission’s jurisdiction. 
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