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OPINION AND ORDER

BY THE COMMISSION:  



Before us for consideration are the Exceptions of Douglas Bedell (Complainant) filed on July 22, 2002, relative to the Initial Decision of Administrative Law Judge (ALJ) Debra Paist issued on July 17, 2002.  Verizon Pennsylvania Inc. (Verizon PA) filed Reply Exceptions on August 16, 2002. 

History of the Proceeding



On September 13, 2001, the Complainant filed a Complaint against Verizon PA regarding the directory listing for the telephone number that the Complainant devoted to data service.


The Complainant averred that he maintained two telephone lines at his home address.  Complainant devoted one line to regular voice service and the other to data service, including Digital Subscriber Line (DSL) and fax service.  Verizon PA listed the telephone numbers for both lines in the telephone directory, with the number devoted to data service appearing before the number devoted to voice service. 



The Complainant alleged that Verizon PA failed to get his consent to list the number devoted to data service.  The Complainant also alleged that it was improper for Verizon PA to require him to request unlisted or unpublished service to prevent the inclusion of the number he devoted to data services in the directory.  Finally, the Complainant alleged that it was improper for Verizon PA to place the listing for the number he devoted to data services before the listing for the number he devoted to voice services in the directory.  The Complaint was served on Verizon PA on October 2, 2001.  After being granted two extensions of time, Verizon PA filed an Answer on November 26, 2001.   



A hearing was held on January 11, 2002.  The Complainant appeared pro se while counsel represented Verizon PA.  Following the hearing, the Complainant submitted two letters (dated January 11, 2002, and January 14, 2002) to the ALJ attempting to supplement the record.  By letter dated January 22, 2002, Verizon PA objected to those post-hearing communications.  The Complainant responded to Verizon PA’s objections by letter dated January 24, 2002.  The Complainant also submitted a post-hearing request for additional information to Verizon PA by letter dated January 29, 2002.  In a letter dated February 4, 2002, the Complainant submitted to the ALJ Verizon PA’s response and then requested that it not be considered part of the record.  On February 12, 2002, the ALJ issued an Order clarifying that the record was closed. 



By Initial Decision issued on July 17, 2002, the ALJ dismissed the Complaint. Exceptions and Reply Exceptions were filed as noted above.  

Discussion



It is well-settled that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  (University of Pennsylvania v. Pa. P.U.C., 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984)).  Accordingly, any Exception or argument not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  



The Complainant alleges that the ALJ erred in concluding that Verizon PA received proper consent to list the Complainant’s data-related number in the directory.  We disagree. 



The record establishes that Verizon PA was contacted to provide basic telephone service to the Complainant.  The validity of the order was confirmed by the receipt of the Complainant’s personal data, including his date of birth, social security number, and credit history.  The record further establishes that Verizon PA’s standard practice when processing such orders was to offer a choice of services that included the selection of unlisted or unpublished telephone number service.
  See also, 52 Pa. Code §64.191(c)(3) (requiring Local Exchange Carriers to inform applicants of directory listing options).  No evidence was presented suggesting that Verizon PA failed to comply with those procedures.  The record establishes that neither unlisted nor unpublished service was requested.  Basic telephone service was installed in the Complainant’s home and, thereafter, the Complainant received and paid bills from Verizon PA for the basic 

telephone service.  Because the record establishes that basic telephone service was properly requested, while unlisted or unpublished telephone service was not, we conclude 

that the ALJ correctly found that the Complainant consented to the directory listing.



The Complainant does not dispute the fact that the order was placed.  Instead, the Complainant alleges that an agent (EarthLink/Covad)
 placed the order on his behalf, but exceeded its authority when it made the decision regarding the telephone directory listing because the Complainant did not explicitly direct it to make such a decision.  In this respect, it appears that the Complainant acknowledged that the problem was not Verizon PA’s fault at all; rather, it appears that his Complaint concerns either EarthLink or Covad, whom the Complainant alleges did not place his DSL order in accordance with his wishes. 



Nevertheless, the Complainant contends that the ALJ erred because she concluded that Verizon PA acted properly in accepting the authority exercised by EarthLink/Covad in regard to the telephone directory listing.  According to the Complainant, because the line was intended to be used for data purposes, Verizon PA could not have reasonably believed that the Complainant granted EarthLink/Covad the authority to make decisions regarding directory listings.  We disagree.



We note that the authority granted to an agent can be either actual or apparent.  Jennings v. Pitts Mercantile Co., 202 A.2d 51 (Pa. 1964); Friedman v. Kasser, 481 A.2d 886 (Pa. Super. Ct. 1984).  Actual authority can be expressed or implied.  Id.  Apparent authority is authority that is not actually granted, but that the principal knowingly permits a third party to exercise or holds the third party out as possessing.  Id.  The Complainant maintained throughout this proceeding that he granted EarthLink/Covad the actual authority to contact Verizon PA on his behalf to arrange for telephone service to which EarthLink/Covad’s DSL service could be attached, and that EarthLink/Covad did so.


The record establishes that the Complainant’s grant of authority included all aspects of ordering the new service.  As testified to by the Complainant, his “whole effort was to avoid dealing with Verizon and to have EarthLink and Covad establish this connection.”  (Tr., at 50).  Deciding whether to include unlisted or unpublished service with basic telephone service was part of the process of establishing the connection that the Complainant desired.  Therefore, making decisions regarding the telephone directory was implied.  Accordingly, the fact that the Complainant did not expressly direct EarthLink/Covad to make decisions regarding the phone directory did not prevent EarthLink/Covad from properly exercising such authority.



Moreover, it is well-settled that a principal is bound by the acts of an agent which are undertaken with apparent authority.  Jennings v. Pitts Mercantile Co., 202 A.2d 51 (Pa. 1964); Friedman v. Kasser, 481 A.2d 886 (Pa. Super. Ct. 1984).   Therefore, even if we assume, arguendo, that EarthLink/Covad exceeded its actual authority, it is clear that EarthLink/Covad possessed the apparent authority to make decisions regarding the directory listing.  It appeared to Verizon PA that EarthLink/Covad had the authority to establish basic telephone service for the Complainant because the Complainant had supplied EarthLink/Covad with personal data sufficient to confirm the validity of the order, EarthLink/Covad actually made all the decisions necessary to establish such service, and the Complainant did not repudiate EarthLink/Covad’s actions.  Therefore, even if EarthLink/Covad had only apparent authority to make decisions regarding the directory listing, the Complainant was bound by the consent given by EarthLink/Covad to Verizon PA.  Accordingly, we will deny the relevant Exceptions. 



At this point, we note that the Complainant contends that the ALJ erred in failing to admit an e-mail into the record that allegedly established that EarthLink/Covad’s authority did not extend to decisions regarding the directory listing.  The email was received by the Complainant from a representative of EarthLink/Covad.  We note that the email was objected to as hearsay.  Upon review of the email, we conclude that it constituted inadmissible hearsay.  See, Pa.R.E. 801(c), 802.  Therefore, it was not admissible as evidence.  52 Pa. Code §5.401.



We further note that the email regards communications between the Complainant and EarthLink/Covad.  As explained above, apparent authority was established in this case because Verizon PA was led to believe that EarthLink/Covad had the authority to represent the Complainant in all aspects of establishing new service, and this belief was reasonable under the circumstances.  The existence of the email does not change the reasonableness of Verizon PA’s belief because Verizon PA did not have knowledge of that communication when the service was established.  Therefore, even if the email were admissible, it would not prevent a finding of apparent authority in this case.  Accordingly, the relevant Exceptions will be denied.  



Finally, the Complainant contends that the ALJ erred because she failed to conclude that Verizon PA provided inadequate service.  See, 66 Pa. C.S. §1501.  The Complainant maintained that he was inconvenienced by the fact that the number he devoted to data services appeared in the directory because people who wanted to engage in voice communications with him sometimes dialed that number.  The Complainant felt that his inconvenience was increased by the fact that the data-related number appeared before the voice-related number.  According to the Complainant, callers were confused when they reached the data-related number because he operated a fax machine over that number, which caused voice callers to be greeted with a sharp-pitched fax machine tone.   The Complainant opined that that tone discouraged some callers from contacting him at the number that he devoted to voice services.



According to the Complainant, this inconvenience was unreasonable because Verizon PA could have established procedures to ensure that the number for the phone line that the Complainant chose to dedicate to data service either did not appear in the phone directory, or appeared only after the number for the phone line that he chose to dedicate to voice service.  The Complainant maintains that Verizon PA should have assumed that he did not want the number that he devoted to data services listed in the directory and that Verizon PA should have arranged its directory listings according to the function to which he devoted each number, instead of alphabetical order.



The Complainant does not, however, adequately explain why these special procedures were necessary in this case.  We note that the Complainant could have prevented the inconvenience of which he complains simply by requesting unlisted or unpublished service.  In other words, Verizon PA’s current service was adequate to prevent the inconvenience, without any special procedures.  



Additionally, we note that the special procedures advocated by the Complainant may have the effect of inconveniencing other customers, including those customers who prefer to have data-related numbers listed in the telephone directory.  Finally, the procedures utilized by Verizon PA in placing the number in the directory (listing the number because no request for unlisted or unpublished service was received, and listing the residential telephone numbers in alphabetical order) were in accordance with Verizon PA’s tariff and customary practices, and did not violate the Public Utility Code, our regulations, or any Orders of this Commission.  Under these circumstances, we conclude that Verizon PA provided the Complainant with adequate and reasonable service in accordance with 66 Pa. C.S. §1501.  Accordingly, we will deny the relevant Exceptions; THEREFORE,



IT IS ORDERED:  



1.
That the Exceptions filed by Douglas Bedell are denied.  



2.
That the Initial Decision of Administrative Law Judge Debra Paist is adopted to the extent that it is consistent with this Opinion and Order.



3.
That the Complaint of Douglas Bedell is dismissed.








BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  October 10, 2002

ORDER ENTERED:  October 11, 2002

	�	An unlisted telephone number is not published in the telephone directory, but is available through a directory assistance telephone operator.  An unpublished telephone number is not printed in the telephone directory and is not available through a directory assistance telephone operator.


	�	According to the Complainant, the order was either placed by EarthLink, his DSL service provider, or Covad, a company used by EarthLink to establish and manage DSL connections for its customers.





5
8
348003v1


