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INITIAL DECISION
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MARLANE R. CHESTNUT

Administrative Law Judge
HISTORY OF THE PROCEEDING



On April 18, 2002, Max Kiejzik, t/a Eurosystems, Inc. (Eurosystems or complainant) filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) alleging a billing dispute with Line Systems, Inc. (LSI or respondent).  The Complaint alleges that complainant should not be responsible for approximately $24,000 in international calls made by a hacker.



On September 20, 2001, a timely Answer was filed and served by LSI in which it denied the material averments of the Complaint and explained that it spent considerable effort to assist complainant by placing blocks and traces and “otherwise assisting in stopping the unauthorized user,” that complainant’s firewall on the phone system had not been properly activated, that LSI’s tariff provides that the customer is responsible for charges “regardless of whether such charges were incurred or authorized by the customer” (Supplement No. 2 to Tariff Pa-P.U.C. No. 2, §2.5.1), that LSI’s Service Agreement with Eurosystems provides that LSI only assumes responsibility for equipment and services under its control, and that LSI properly pursued collection of the charges owed it.



Included in the Answer was a Motion to Dismiss, alleging lack of subject-matter jurisdiction and lack of legal sufficiency.
 



By Notice dated June 26, 2002, a telephonic prehearing conference was scheduled for September 4, 2002 and the matter was assigned to me. 



In accordance with the Commission’s Rules of Administrative Practice and Procedure, complainant’s answer to the outstanding Motion was due on or before June 3, 2002.  52 Pa. Code §1.12(a), §1.56(a)(1) and (b) and §5.101(d).  



No answer has been received by the Commission to date; therefore the Motion is ready to be ruled upon.  As explained in more detail below, the Complaint will be dismissed for lack of subject-matter jurisdiction, as well as insufficiency of substance.

FINDINGS OF FACT


1.
The complainant in this proceeding is Max Kiejzik, t/a Eurosystems, Inc., P. O. Box 2071, Aston, PA 19014.



2.
The respondent in this proceeding is Line Systems, Inc., which provides commercial telephone service to complainant. 



3.
On April 2, 2002, complainant filed an informal complaint with the Commission’s Bureau of Consumer Services at #1112701.  In it, complainant alleged that it should not be responsible for bills totaling $23,600 representing calls made by a hacker.  Complainant further alleged that these were “long distance calls out of the country (Middle East).” 



4.
On August 18, 2002, complainant filed a formal Complaint with the Commission alleging that certain international calls were improperly billed by respondent LSI.  Complainant alleged it was not responsible for the charges incurred by a hacker.



5.
On May 20, 2002, respondent LSI filed and served its Answer, which disputed the material averments of the Complaint, and which contained a Motion to Dismiss.



6.
In its Motion to Dismiss, respondent requested that the Complaint be dismissed based upon the lack of Commission subject-matter jurisdiction, as the Commission has no jurisdiction over international calls.  It also requested that the Complaint be dismissed for legal insufficiency, as it is not alleged that respondent violated any order or regulation of the Commission or any statute.



7.
Complainant Max Kiejzik, t/a Eurosystems, Inc.’s answer to the Motion was due on or before June 3, 2002.



8.
To date, the Commission has received no answer to the Motion.

DISCUSSION


There is no question that the Complaint is addressed to a billing dispute involving international calls and therefore must be dismissed for lack of subject-matter jurisdiction.  52 Pa. Code §5.101(a)(1).  In addition, the Complaint clearly is legally insufficient, as it fails to allege any violation whatsoever of any statute which the Commission has jurisdiction to administer or a Commission regulation or order.  52 Pa. Code §5.21(a).



It is fundamental that the Commission must act within and cannot exceed its jurisdiction.  City of Pittsburgh v. Pa. Public Utility Commission, 43 A.2d 348 (Pa.Super. 1945); Hart v. Line Systems, Inc., Docket No. C-00003769, Commission Final Order entered August 29, 2000 (Hart).



Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, nor can jurisdiction be obtained by waiver or estoppel.  Commonwealth v. VanBuskirk, 449 A.2d 621 (Pa.Super. 1982); In Re: Borough of Valley-Hi, 420 A.2d 15 (Pa.Commw. 1980).



Subject-matter jurisdiction is a prerequisite to the exercise of power to decide a controversy.  Cf., Hughes v. Pa. State Police, 619 A.2d 390 (Pa.Commw. 1992), alloc. denied 637 A.2d 293 (1993).  



The Commission has jurisdiction to regulate rates for telephone calls made between points in Pennsylvania but not for calls made from a point in Pennsylvania to a point in another country.  66 Pa.C.S.A. §§104, 3308(b); Hart, supra; Agentis v. AT&T Communications of Pennsylvania, Inc., Docket No. C-00935095, Commission Final Order entered October 20, 1993; Sherman v. AT&T Communications of Pennsylvania Inc., Docket No. C-00913444, Commission Order entered September 12, 1991; Kpakiwa v. Bell Atlantic-Pennsylvania, Inc. and AT&T Communications of Pennsylvania, Inc., Docket No. F-09344616, Commission Order entered March 29, 1994; Quader v. GTE North, Inc. and AT&T Communications of Pennsylvania, Inc., Docket No. F-00255819, Commission Order entered November 1, 1995.  See also, Anyika v. AT&T Communications of Pennsylvania, Inc., Docket No. C-20015944, Commission Order entered October 31, 2001, where the Commission dismissed for lack of subject-matter jurisdiction a Complaint alleging unauthorized calls placed by a hacker through complainant’s computer.



There can be no question that the Commission lacks subject-matter jurisdiction and therefore the Complaint must be dismissed.



In addition, the Complaint clearly is legally insufficient, as it fails to allege any violation whatsoever of any statute which the Commission has jurisdiction to administer or a Commission regulation or order.  52 Pa. Code §5.21(a).  Therefore, dismissal is appropriate pursuant to 52 Pa. Code §5.101(a)(3).  As noted by the company in its Answer, its tariff provides that the customer is responsible for charges  “regardless of whether such charges were incurred or authorized by the customer” (Supplement No. 2 to Tariff Pa-P.U.C. No. 2, §2.5.1).  In addition, LSI’s Service Agreement with Eurosystems provides that LSI only assumes responsibility for equipment and services under its control, and that LSI properly pursued collection of the charges owed it.



Pursuant to the Public Utility Code, 66 Pa.C.S.A. §703(b), the Commission is empowered to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  See also, 52 Pa. Code §5.21(d).  A hearing in this case is not necessary and in fact would be against the public interest.  As the Commission lacks subject-matter jurisdiction and therefore has no authority to require any action by the respondent, holding a hearing would be a fruitless exercise and a waste of resources.  Hart, supra.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties in this proceeding.



2.
The Commission must act within and cannot exceed its jurisdiction.



3.
Jurisdiction may not be conferred by the parties where none exists. Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, nor can jurisdiction be obtained by waiver or estoppel.



4.
Subject-matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.



5.
The Commission lacks subject-matter jurisdiction in this proceeding.



6.
The Commission has jurisdiction to regulate rates for telephone calls made between points in Pennsylvania but not for calls made from a point in Pennsylvania to a point in another country.



7
A complaint must be dismissed for insufficiency of substance where it fails to allege any violation of it fails to allege any violation whatsoever of any statute which the Commission has jurisdiction to administer or a Commission regulation or order.  52 Pa. Code §5.21(a), 52 Pa. Code §5.101(a)(3).



8.
The Commission is empowered to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  



9.
A hearing is not necessary in the public interest in this case.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Motion to Dismiss of Line Systems, Inc. is granted;



2.
That the Complaint filed by Max Kiejzik, t/a Eurosystems, Inc. against Line Systems, Inc. at Docket No. C-20027501 is dismissed for lack of subject-matter jurisdiction and insufficiency of substance; 



3.
That the hearing scheduled for September 4, 2002 is cancelled; and



4.
That the record at Docket No. C-20027501 is marked closed.

Date:
August 15, 2002

______________________________________




MARLANE R. CHESTNUT




Administrative Law Judge

�	Respondent and its counsel should be aware that the much better practice is to file the Motion separately from the Answer.  Often the pleading will simply be filed as an answer.
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