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history of the proceeding

This decision dismisses the formal complaint, made by a former residential telephone customer, claiming Verizon Pennsylvania Inc. (Verizon) failed to investigate a reported service failure, but, nevertheless, left a telephone service bill at the Complainant’s premises. Complainant’s telephone service was voluntarily terminated on April 9, 2001. The motion of Verizon’s counsel to dismiss the complaint because the Complainant failed to appear for the scheduled hearing and to prosecute the complaint is granted, and the complaint is dismissed.
Krista L. Coulter (Coulter or Complainant) filed this complaint on Nov. 28, 2001. According to the complaint, Verizon failed to respond to a report that Coulter’s telephone had “stopped working.” Apparently, according to the complaint, a Verizon representative did leave a telephone bill at Coulter’s premises. The complaint alleges that Verizon failed to respond for a second time to a request for service; nevertheless, so the complaint alleges, Verizon billed Coulter for the service calls. Coulter was not a Verizon subscriber at the time the complaint was filed. Coulter asks to have her service restored without incurring a reconnection fee. The complaint is in effect an appeal from a decision on informal complaint by the Pennsylvania Public Utility Commission’s Bureau of Consumer Services (BCS), issued Oct. 4, 2001, at BCS Case No. 0929021.

Verizon answered the complaint and filed new matter. Verizon answers that it investigated Coulter’s request for maintenance service and found the source of the problem to be on the customer’s side of the network interface device. Coulter did not have a contract for maintenance service in effect. Verizon denies that it incorrectly billed Coulter. On April 30, 2001, Verizon issued an adjustment to Coulter’s account in the amount of $37.50 to correct an over‑billing for the April 23 repair-service charges. Finally, the answer notes that Coulter voluntarily had her service disconnected on April 9, 2001, because of “no further use.” Even though Verizon’s pleadings included a Notice to Plead, Coulter did not respond to Verizon’s new matter.

The in‑person hearing was scheduled for and held on March 25, 2002, with ALJ James D. Porterfield as the presiding officer. The corrected prehearing order issued on Jan. 29, 2002, with service of the order made on both Coulter and Verizon. Coulter did not appear for the hearing.
 For the hearing, Susan J. Smith, Esquire, appeared on behalf of Verizon. The ALJ granted counsel’s motion to dismiss the complaint because Coulter failed to appear to prosecute the complaint.

The record of the proceeding includes the prehearing order, the corrected prehearing order, and the 6‑page transcript. The record closed on April 25, 2002. Briefs were not filed.

discussion
If a complainant fails to appear for a scheduled hearing or prehearing conference after receiving legally adequate notice of the hearing or prehearing conference and after having an opportunity to be heard on the complaint, the complaint may be denied and dismissed with prejudice.
 Prejudice here means only that a complainant cannot again, by a formal complaint, raise the same issues against the same respondent.

The Commission has said that when faced with a motion for summary judgment or the equivalent, e.g., a motion to dismiss for lack of prosecution, a pro se complainant, like Coulter, will be given an opportunity to orally explain the perceived grievance or claim against a respondent utility before a motion for summary judgment will be granted: the pleadings alone are an insufficient basis for granting a motion for summary judgment.
 A presiding officer’s decision to dismiss a complaint because the complainant failed to appear for a prehearing conference or hearing and failed, after being given the opportunity, to adequately explain the non‑appearance is the equivalent of granting a motion for summary judgment—that is, the party’s claim is extinguished without a hearing and without a remedy. Thus, under compelling circumstances, a complaint may be dismissed as being in the public interest without giving a complainant an opportunity to explain a complaint.

The Commission’s actions, in the discharge of its duties under the Public Utility Code, must serve, or must be consistent with, the public interest.
  If dismissing a complaint without a hearing is in the public interest, then the Commission may do so.
 Coulter had an opportunity to participate in the hearing and to explain her complaint. Coulter failed to furnish an adequate explanation for her failure to appear for the in‑person hearing. This leads to a conclusion that a further hearing on the complaint would likely result in a waste of Verizon’s and the Commission’s resources. Coulter’s apparent unwillingness to prosecute the complaint supports this decision to dismiss the complaint, with prejudice and without a further hearing, as being consistent with the public interest.

A person, like the Complainant, who brings a complaint against a jurisdictional public utility, under Section 701 of the Public Utility Code,
 incurs the burden of proving by a preponderance of the evidence adduced at hearing those facts necessary to support the relief sought. To prevail on a complaint, a complainant must demonstrate, according to statutory‑ or decisional‑law criteria, that the respondent utility has violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.”
 Section 332(a) of the Public Utility Code is construed and applied by the Commission to require a party seeking affirmative relief from the Commission, as the Complainant is in this proceeding, to bear the burden of producing or coming forward with the evidence and to bear the ultimate burden of persuading the Commission by a preponderance of substantial evidence that the relief sought is justified under the circumstances. Because neither Coulter nor a qualified representative appeared for the hearing or prosecuted the complaint, the Complainant failed to satisfy her burden of proof regarding any issue raised by the complaint.

The Complainant appears to have intended, by this complaint, to appeal a BCS decision that directed Coulter to pay $23.70 to re‑establish basic service and prescribed a special monthly budget amount to have service thereafter maintained.
 Because neither the Complainant nor an authorized representative appeared for the hearing—and consequently failed to adduce any evidence in support of the claim—the complaint is denied and dismissed with prejudice.

If a complainant is no longer a customer of a jurisdictional public utility, it is not appropriate to prescribe a payment arrangement, to affirm a BCS decision, or to order a deficiency payment, consistent with the BCS decision.
 Under the circumstances presented, the entire balance on the account is immediately due and owing.

conclusions of law

1. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.

2. The Complainant, Krista L. Coulter, as the party seeking affirmative relief from the Commission, has the burden of producing persuasive evidence of those facts necessary to support granting the relief sought. See 66 Pa.C.S. §332(a).

3. If a complainant receives proper notice of a hearing on a complaint and neither the complainant nor a qualified representative appears for the scheduled hearing and prosecutes the complaint, the complaint may be denied and dismissed with prejudice.

4. Using all reasonably available means to provide a complainant with notice of the date, time, and place or mode for a hearing, to provide the complainant an opportunity to be heard on the matters put at issue by the pleadings, is tantamount to according procedural due process to the complainant.

5. If a complainant has been accorded procedural due process by using all reasonably available means to provide the complainant with notice of the date, time, and place or mode for a hearing, to provide the complainant an opportunity to be heard on the matters put at issue, and neither the complainant nor a qualified representative appears for the scheduled hearing and prosecutes the complaint, the complaint must be denied and dismissed with prejudice.

6. If a complainant is neither a customer of a jurisdictional public utility’s nor an applicant for service, a payment arrangement must not be ordered for payment of the balance on the account.

7. If a complainant is neither a customer of a jurisdictional public utility’s nor an applicant for service at the time of a lawfully convened hearing on a complaint, the entire balance on the account is immediately due and owing.

8. There is no evidence to support a conclusion that Verizon Pennsylvania Inc. violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.” 52 Pa. Code §5.21(a) and 66 Pa.C.S. §701.

ORDER

THEREFORE,

IT IS ORDERED, as follows:

1. That the complaint captioned Krista L. Coulter v. Verizon Pennsylvania Inc., at Docket No. C‑20016495, is denied and dismissed, with prejudice.

2. That the complaint proceeding captioned Krista L. Coulter v. Verizon Pennsylvania Inc., at Docket No. C‑20016495, is terminated and the record to be marked “closed.”

Dated: Aug. 13, 2002

James D. Porterfield

Administrative Law Judge
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