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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of Cheryl Saunders (Complainant) filed on June 4, 2002, to the Initial Decision of Administrative Law Judge (ALJ) Cynthia Williams Fordham which was issued May 17, 2002.  The Complainant failed to serve the Exceptions on the Respondent.  Accordingly, the Commission served the Exceptions on the Respondent by Secretarial Letter dated June 18, 2002.  Philadelphia Suburban Water Company (Respondent) filed Reply Exceptions on June 25, 2002.

History of the Proceeding



On February 23, 2001, the Complainant filed a Formal Complaint against the Respondent, wherein she alleged that she wanted to pay the Respondent her budget amount plus $10.00 a month due to medical and family hardships.



The instant Complaint is occasioned by a Decision of the Bureau of Consumer Services (BCS) on an Informal Complaint filed by the Complainant.  By that Decision, which was issued on January 9, 2001, at BCS Number 0880957, BCS directed the Complainant to pay to the Respondent her current bill plus $15 a month on the outstanding balance beginning in January 2001.  To date, the Complainant has not complied with the BCS’ Decision.



On March 22, 2001, the Respondent filed an Answer to the instant Complaint wherein it asserted that the Complainant’s outstanding balance was $2,183.74. The Respondent averred that its tariff, which was approved by the Commission, does not provide for budget billing regarding the payment of current water service charges.  The Respondent offered to let the Complainant pay her current bill plus $10.00 per month until the arrearage was paid.

On January 11, 2002, ALJ Fordham conducted an initial telephonic hearing at which the Complainant appeared pro se and the Respondent was represented by counsel.  On May 17, 2002, ALJ Fordham issued an Initial Decision wherein she recommended that the instant Complaint be sustained, in part, and dismissed, in part.  



On June 4, 2002 the Complainant filed Exceptions to the Initial Decision, which were subsequently served on the Respondent on June 18, 2002.  Reply Exceptions were filed by the Respondent on June 25, 2002.  

Discussion


ALJ Fordham made thirteen Findings of Fact and reached five Conclusions of Law.  The ALJ’s Findings of Fact and Conclusions of Law are incorporated herein by reference.



Based upon her review of the record, the ALJ determined that, considering that the Complainant’s rent alone was more than double her income, she could not afford to pay her bills in a timely manner.  (I.D., p. 5).  The ALJ indicated that the Complain​ant’s monthly income was approximately $362.00.  (Finding of Fact No. 6).  The ALJ further determined that the Complainant’s monthly expenses varied between $1,141.50 and $1,191.50.  (Finding of Fact No. 8).



The ALJ indicated that, although the Complainant has serious medical problems, and is experiencing financial hardship, the Respondent’s tariff does not have a provision for budget billing such as the Complainant seeks.  As such, the ALJ determined that Respondent is required to comply with its tariff and is, therefore, not required to allow the Complainant to pay on a budget plan.  (I.D., p. 6).

The ALJ noted that the BCS’ Decision of January 9, 2001, required the Complainant to pay her bill plus $15.00 a month on the outstanding balance beginning in January 2001.  The ALJ recommended that, in light of the evidence in the record of the Complainant’s income and the Respondent’s position, the BCS’ Decision cited above be revised to require the Complainant to pay her current bill plus $10.00 a month, which includes a lump sum of $10.00 times the number of months from January 2001, to the date of entry of the final Opinion and Order herein.  The Complainant’s total arrearage at the time of the hearing was $2,503.94.  (Finding of Fact No. 13). 


The Complainant excepts to the ALJ’s Initial Decision.  Specifically, she contends that, due to medical disability and financial hardship, it is unlawful to take money from a life threatening illness fund to pay her utility bills. 



In its Reply Exceptions, the Respondent disagrees with the Complainant’s argument that she should not be required to comply with the payment schedule set by the ALJ since she is on disability and is in poor health.  The Respondent reasons that the ALJ’s Initial Decision sets the parameters for payment of service based on the Respondent’s tariff, the Complainant’s income and expenses, and the Complainant’s testimony that she would be agreeable to paying her current bill plus $10.00 per month. (R.E., p. 2).



Before addressing the Exceptions in this proceeding, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well established that we are not required to consider expressly or at length each contention or argument raised by the parties.  (Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984)).



It is well settled that in an ability to pay case, such as the instant proceeding, the burden of proving any inability on the part of a customer to pay a utility bill always lies with the customer.  (Claypool v. T.W. Phillips Gas & Oil Company, Z‑00248730 (entered December 22, 1995) (Claypool)).  The term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  By “preponderance of the evidence” we mean that one party has presented evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  (Se-ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. P.U.C. 300 (1976)).  



Concerning the instant Complaint, we agree with the ALJ’s determination that the Complainant did not meet the evidentiary standards to be permitted to merely pay a monthly budgeted amount plus $10.00 a month towards her arrearage of  $2,503.94.   The Respondent is indeed required to comply with its tariff.  It is well settled that a utility tariff has the force of law and is binding on the utility and the customer.  (See, Brockway Glass v. Pa. Public Utility Commission, 63 Pa. Commonwealth Ct. 238, 437 A.2d 1067 (1981)).  We find that the Complainant has not proved that it is unreasonable for budget billing to be omitted from the Respondent’s tariff and, therefore, the Respondent is not required to allow the Complainant to pay on a budget plan.  



We note that the ALJ required that the Complainant make a lump sum payment to capture all missed monthly payments from the January 9, 2001, date of the BCS’ Decision to the entry date of this Opinion and Order, toward the arrearage consistent with Claypool, supra.  In Claypool, we held that a customer is responsible for paying bills during the pendency of an appeal of a BCS Decision.  The intent of Claypool is to enforce the BCS Decision, under appeal, and to require the Complainant to satisfy any missed payments pursuant to a BCS’ Decision under appeal.  



The starting point of missed payments in this proceeding is $62.45 that was not paid pursuant to BCS Number 0880897, entered on January 9, 2001.  However, since the Complainant has made only sporadic payments to date, we shall direct the Respondent to issue a bill to the Complainant which represents any arrearage resulting from non-compliance with the BCS Decision, as revised, within twenty days of the entry date of this Opinion and Order.  The Complainant will then be required to pay said bill within twenty days of the date of issuance of the bill.



We concur with the ALJ that, beginning with the billing period subsequent to the entry date of this Opinion and Order, the Complainant shall pay to the Respondent her current bill plus $10.00 each month until the arrearage is liquidated. We shall, thereby, modify the BCS’ decision by reducing the monthly arrearage charge from $15.00 per month to $10.00 per month to reflect the Complainant’s medical situation and financial hardship.



Finally, we agree with the Respondent that, although the Complainant has serious medical problems and thus receives disability income, the Complainant is responsible for payment of her arrearage and current bill pursuant to the Respondent’s tariff, as discussed supra. 

Conclusion


Based upon the foregoing discussion, we will deny the Exceptions of the Complainant and adopt the Initial Decision of the ALJ, as modified by this Opinion and Order; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions of Cheryl Saunders are hereby denied.

2. That the Initial Decision of Administrative Law Cynthia Williams Fordham is adopted, as modified by this Opinion and Order.



3.
That the Formal Complaint filed by Cheryl Saunders against Philadelphia Suburban Water Company is sustained, in part, and dismissed, in part, with respect to the budget billing allegation.



4.
That Philadelphia Suburban Water Company shall issue a bill to Cheryl Saunders for a lump sum payment which represents any arrearage resulting from non-compliance with the BCS’ Decision issued on January 9, 2001, as revised, within twenty (20) days of the date of entry of this Opinion and Order.



5.
That Cheryl Saunders shall pay the bill issued in accordance with Ordering Paragraph No. 4, above, within twenty (20) days of the date of issuance of this Opinion and Order.



6.
That beginning with the next billing period subsequent to the entry date of this Opinion and Order, Cheryl Saunders shall pay to the Philadelphia Suburban Water Company her current bill plus ten ($10.00) dollars each month, and continue making such payments until the arrearage is liquidated. 



7.
That, as long as Cheryl Saunders complies with the terms of this Opinion and Order, Philadelphia Suburban Water Company shall not assess any late payment charges, nor shall service be terminated except for valid safety or emergency reasons. 



8.
That, if Cheryl Saunders fails to adhere to the terms and conditions of this Opinion and Order, Philadelphia Suburban Water Company is hereby authorized to terminate service to Cheryl Saunders pursuant to the Commission’s regulations.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  September 12, 2002

ORDER ENTERED:  September 13, 2002
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